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CURRENT TOPICS 


Planning, Inquiries 

THE letter to The Times of 15th October, 1953, from the 
President of The Law Society, Mr. WILLIAM CHARLES 
CROCKER, on planning appeals and the joint memorandum of 
The Law Society and the Royal Institution of Chartered 
Surveyors to the Minister on that subject in May, 1952, well 
summarised present discontents on the matter. It emphasised 
the need for promptitude in holding the inquiries, speed 
in giving the decisions, facilities for discussing relevant views 
of Government departments, publication of inspectors’ 
reports except where it is certified to be injurious to the 
public interest, and consideration of the question of appoint- 
ment of an independent inspectorate under the Lord 
Chancellor, from which inspectors could be appointed by 
any Minister of the Crown to hold a public inquiry. Previous 
correspondents had commented on the lack of public 
confidence in the inquiries. Mr. J. R. C. SAMUEL-GIBBON, 
in The Times of 12th October, compared appeals to the 
Ministry of Transport under s. 81 of the Road Traffic Act, 
1930, with planning inquiries, pointing out that in the former, 
copies of the report were obtainable and statistics concerning 
the results of appeals were published annually. Mr. H. D. A. 
BUTCHER, a divisional planning officer of the Hertfordshire 
County Council, wrote in The Times of 14th October that 
members of the public are more concerned at the inability 
of Government departments to give evidence at public 
inquiries in support of the views they have expressed 
following consultation with them by the planning authority. 
Mr. MICHAEL PEASE, chairman of the Chesterfield Rural 


District Council, pointed out in The Times of 15th October 


that what is to all intents and purposes the inspector's report 
is invariably included in the text of the letter which conveys 
the Minister’s decision to the interested parties in each case. 
This letter sets out clearly the facts proved at the public 
inquiry and the salient arguments used by both sides; then 
follows a careful statement of the grounds which guided the 
Minister in arriving at his decision ; and, finally, the decision 
itself. 
Price Control of Post-War Houses to End 

‘THE power to control the selling price of post-war houses 
is contained in s. 7 of the Building Materials and Housing 
Act, 1945 ‘and! s. 43 of the Housing Act, 1949... . It will 
lapse automatically on the 20th December next unless 
renewed, and the Government do not propose to ask 
Parliament to renew it.”’ Announcing this in the Commons 
on 20th October, Mr. MACMILLAN, Minister of Housing and 
Local Government, settled a question which has been the 
cause of some uncertainty to solicitors and their clients in 
recent months. The effect of the announcement, it is stated 
by the Ministry, is that after 20th December neither the 
condition in the licence fixing the controlled price nor the 
entry in the local land charges register under s. 8 of the 
1945 Act will be of any effect. It is, however, pointed out as 
regards conditions limiting rent that it does not follow that 
the limited rent will not be or remain the standard rent. 
Che immediate problem is how to advise vendors wishing to 
sell at once but who, in view of the approaching end of 
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control, wish to be assured of the full market price. This 
problem was considered in an article at p. 276, ante, and the 
general position of advisers in these matters was reviewed at 
p. 517, ante. A Ministry circular to housing authorities 
(No. 60/53) states that building licences should henceforth be 
issued without conditions restricting prices or rents. 
Cave! 

A READER has taken up a semi-rhetorical question posed in 
our recent article on the proposals of the Evershed Committee 
with regard to execution (anfe, p. 666). We there speculated 
on the notoriety or otherwise of the fact, which we had 
gathered for the first time from the committee’s report, that 
county court registrars at their discretion send out a form of 
notice to many judgment debtors informing them of the issue 
of a warrant of execution and giving so many days for payment 
before the bailiff calls to make the levy. Our reader thinks 
He points out that it is for 


this practice most undesirable. 
should be 


the creditor to judge whether or not 
issued, and that if a creditor is entitled to have it issued the 
court ought not to interfere by inserting a preliminary step 
into the process. The warning gives a dishonest debtor the 
opportunity of putting his goods out of the way. There 
certainly seems no statutory basis for the practice. Order 25, 
r. 19, of the County Court Rules obliges “ the bailiff proceeding 
to levy an execution ’’ to serve a notice of levy, the form of 
which mentions many that further 
expense may be avoided by paying the amount due within 
half an hour of the entry of the bailiff, but it does not appear 
that this or any other notice is intended to be sent days in 
advance. The Evershed were not obviously 
shocked by this informal proceeding, however. They did not 
recommend its adoption in High Court matters because 
“the under-sheriff could not be expected to exercise an 
independent discretion in the sense which the county court 
registrar does.’’ Indeed we can quite see that 
of the practice as a means of collecting money with a saving 
of trouble depends on the manner in which the discretion 
is exercised, whatever may be thought of its theoretical 
propricty. In many districts the registrar and his senior 
staff may be in an excellent position to distinguish between 
the respectable debtor, who is likely to pay up if he can 
possibly raise the money now that the creditor appears to 
be in earnest, and the professional defaulter poised in readiness 
for his latest flit. Nevertheless the doubt remains: is this 
tactical decision, with its attendant risk of an absconding 
debtor, a matter for anyone but the creditor himself? No 
doubt, of course, the registrar would refrain from sending the 


execution 


among other things 


Committee 


the success 


warning if so requested in a particular case. 


Magistrates Retiring with Their Clerks 
THE Lorp CHANCELLOR, in his presidential address to the 
Magistrates’ Association’s annual mecting on 16th October, 
referred to recent letters to the Press hoping that some 
guidance would be given about magistrates’ clerks accom- 


panying magistrates when they retire to consider their 
decision. He said: ‘“ The Lord Chief Justice and_ his 


colleagues in the High Court have stated what the law is, 
and it is the duty of every magistrate to adhere in the letter 
and spirit to what The Lord Chief 
Justice did not say, or intend to say, that the magistrates 
may not consult their clerk when they want advice.’’ He 
added that he had talked over this question with the Home 
Secretary and had come to no final decision, but they were con 
sidering whether or not, after consultation with the Lord 
Chief Justice, they should issue a memorandum which may 


they have decided. 


euide and assist the magistrates regarding their relations 


SOLICITORS 


JOURNAL October 24, 1953 


with their clerk. He did not think that when fully considered 
the matter should any real difficulty. Many 
magistrates would like to believe this, notwithstanding thi 
a leading article in The Times 
of 17th October, that all will be well if only a criterion can by 
formulated of the dividing line between fact and law, 
Mr. W. Tuopay, formerly clerk to the justices of the City 
of London and clerk to the Lord Mayor, in The Times of 
17th October, recommended that justices should not retire 
at all, but an immediate decision, or adjourn 


present 


further assurance, implicit in 


should give 


with a view to giving a considered judgment. 
Preliminary Proceedings 
\MoNG other matters of interest arising at the same 


note that a resolution stating that committal 
proceedings on charges of indictable offences should 
take place in private was defeated by 131 to 78, 
For the resolution, Mr. R. M. JAckson, of Cambridge, said 
that he had no complaint about the way the Press reported 
committal proceedings. The difficulty was that, with the 
most proper Press reporting, it was almost inevitable that 
greatly prejudiced. If 
virtually no chance of 


meeting, we 


accused were sometimes 
justices sat in private there would be 
any bad or slipshod habits developing, because of the peculiar 
nature of depositions. They could meet the case by admitting 
Press and public to committal proceedings, provided there was 
no publication of evidence when there was a committal. 
Mr. FRANK POWELL, Metropolitan Magistrate, speaking 
against the motion, said that in many cases witnesses cam 
had been published — befor 
committal. British juries, if they had any bias at all, were 
in favour of the accused. The last line of defenc 
for a person who was arrested and accused was a court of 
Che liberty of the subject was in their hands, and it 
would be a sorry day when that liberty was taken away by 
secret courts. Mr. Powell admitted that it did not help thi 


pers¢ ms 


forward because evidence 
always 


law. 


defence for a committal case to be blazoned abroad by the 
Press before trial, and the fact that the resolution received 
strong support seems to indicate that to a large body of 


opinion the present system is not as satisfactory as it should be. 
The Solicitors’ Agency Society 

Pur objects of the Solicitors’ Agency Society, in spite of its 
comparatively long life (it was founded in 1910), are perhaps 
less well known than they should be. Outlining them at the 
society's forty-second annual meeting = on 
30th September, at 73/75 Mortimer London, W.1, 
the chairman, Mr. E. H. Bestrorpb, explained that although 
solicitors in the provinces requiring the services of London 


general 
street, 


agents had an arrangement whereby work done by the London 
agent was charged in such a way that there was a margin of 
profit allowed to the country practitioner, no such arrangement 
existed between solicitors in one provincial town and another. 
rhe society was formed to bring in solicitors in the various 
large towns, and even small towns, in England and throughout 
the Colonies, who agreed by joining the society to a code of 
rules and charges which allowed a margin of profit to th 
solicitor instructing the agent. The result was that a member 
of the society could instruct another member as his agent, 
knowing full well what fee he would have to pay to his agent. 
There was also an unwritten rule amongst the members that 
priority would be given to fellow-members’ 
business. The which are approved by the society, 
added Mr. Bestford, are 
on the part of the management committee who, by reason of 


first agenc\ 
S( ales 


always the subject of watchfulness 


thei know what can be considered, in th 


circumstances of any particular case, a 


own experience, 
fair fee. 
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INCIDENCE OF DEATH DUTIES ON FOREIGN 


PERSONAL 


ke Goetze 1953. 1 Ch. 96 

The testatrix died on 12th February, 1951, domiciled in 
England, possessing free personalty in Canada. Her will, 
dated 2nd March, 1949, declared (cl. 2) that “‘ all legacies and 
annuities bequeathed . . . are to be paid free of legacy duty 
and all other duties.’ Following a large number of pecuniary 
legacies and annuities the will then provided (cl. 50) “ and 
my trustees shall out of the money pay my funeral and 
testamentary expenses (including all payments to be deemed 
testamentary expenses under the provisions of this my will) 
and debts and shall pay or provide for all legacies and 
annuities bequeathed . . . and the duty on all such legacies 
and annuities.’’ Subject thereto, the residue was to be held 
in trust for C. 

Similar problems thus arose as in the Cunliffe-Owen case 
p. 704, ante), namely (i) whether the provision freeing legacies 
from duties was confined to United Kingdom estate duty or 
extended to Canadian succession duty, (ii) whether the general 
rules as to the incidence as between pecuniary legacies and 
annuities on the one hand and residue on the other of (a) United 
Kingdom estate duty and (/) Canadian succession duty were 
otherwise varied by the terms of the will or in any other way, 
and (iii) the incidence as between the pecuniary legacies and 
annuities and residue of the relief which, by reason of the 
Canadian Double Taxation Order, was available in respect of 
United Kingdom estate duty. 

In the Chancery Division Upjohn, J., had held that (i) the 
provision that the legacies and annuities should be “ free of 
legacy duty and all other duties ” and the direction “ to pay or 
provide for all legacies and annuities and the duty on 
all such legacies and annuities ’’’ did not extend te Canadian 
succession duty, (ii) United Kingdom estate duty on the 
Canadian personal estate and the interest thereon should be 
borne by residue, (iii) Canadian succession duty, so far as it 
was attributable to a pecuniary legatee, should be borne 
by that legatee, and (iv) credit of the amount of such 
Canadian succession duty allowed against the United Kingdom 
estate duty under the Canadian Double Taxation Order 
enured for the benefit of the residuary estate. 

On points (i), (ii) and (iii) the decision appears to follow 
Re Cunliffe-Owen, but not as regards point (iv), for in that 
case, it will be recalled, it was decided, for the reasons given, 
that the relief should, as between the pecuniary legatee and 
the residuary legatees, enure for the benefit of the pecuniary 
legatee so far as referable to the bequest to him. 

No appeal was made from the decision as to the incidence 
of United Kingdom estate duty on the Canadian personal 
estate. There was an appeal, however, against the decision 
as to the incidence of liability for Canadian succession duty 
Double 


and the incidence of any relief arising from the 
Taxation Order. 
In the Court of Appeal (Somervell, Jenkins and 


Romer, L.JJ.), firstly, as to the incidence of liability for 
Canadian succession duty, it had been conceded (possibly in 
the light of Re Cunliffe-Owen) that this was not a testamentary 
expense, but attempts were made, as in Re Cunliffe-Owen, 
to show that the provisions in the will regarding duties 
quoted above were sufficient in themselves and had, by the 
attendant circumstances, to be given a wider meaning, and 
thus to extend to the pecuniary legacies and 
freedom from Canadian duty. The 


circumstances relied upon were that more than half of the 


annuities 


succession attendant 


1: i s 
is such a rule as laid down by Wynn Parry, J., 


ESTATE—II 


testatrix’s estate consisted of personal estate in Canada and 
that she had caused to be prepared annually a statement 
showing the value of her residuary estate as it would be, 
having regard to the terms of her will, and that the latest 
statement available allowed for United Kingdom estate duty 
without reference to Canadian succession duty as payable out 
of the pecuniary legacies and annuities and producing a credit 
of like amount for the benefit of residue against the full amount 
of United Kingdom estate duty that it would otherwise bear. 

Jenkins, L.J., accepted the review of the authorities by 
Wynn Parry, J., in Re Cunliffe-Owen and his view that they 
established a rule of construction that prima facie directions 
such as those under consideration are to be construed as 
referring only to United Kingdom death duties unless attend 
ing circumstances were sufficiently compelling for the words 
to be given a wider meaning. It should be observed, however, 
that Somervell, L.J., reserved the question of whether ther 
and it may 
well be that greater attention should be given to the attendant 
circumstances, including perhaps the extent of the testator’s 
personal knowledge of foreign duties, rather than reliance upon 
such a possible rule of construction, 

The rule apart, the Court of Appeal felt that the evidence 
which went littl the fact that the testator had 
important assets in Canada, was not sufficiently compelling 


Le yond 


to give the directions their wider meaning. 

From this it followed that apart from the effect of the Doubl 
Taxation Order, the pecuniary legatees and annuitants must 
(it having been conceded that such duty was not a testamentary 
expense) bear their due proportion of the Canadian succession 
duty. 

Jenkins, L.J., in the course of his judgment, gave careful 
consideration to the Double Taxation Order, bearing in mind 
that the testatrix had given the pecuniary legacies and 
annuities free of United Kingdom estate duty and had directed 
that such estate duty (except in so far as it Was a testamentary 
expense) should be provided out of her residuary estate. This 
meant that residue had to bear all payments necessary to make 
the gifts free of United Kingdom estate duty, ‘and the Canadian 
estate had to provide its due proportion of the pecuniary 
legacies and annuities and the United Kingdom estate duty 
thereon, before any part of that estate could go to the residuary 
legatee. 

The effect of the Canadian Double Taxation Order was, in 
his view, that the United Kingdom estate duty was to be 
assessed in full on the Canadian estate without regard to the 
Canadian succession duty and that the Canadian succession 
duty was then to be allowed as a credit of like amount against 
the United Kingdom estate duty. His lordship therefore took 
the view that if the Canadian succession duty attributabl 
to the Canadian proportion of the pecuniary legacies and 
annuities were thrown benefits, then they would 
not have been paid free of United Kingdom estate duty. They 
would have been paid free of United Kingdom estate duty 
was satisfied by the payment of 


upon the 


save in so far as that duty 
Canadian succession duty out of the pecuniary |e 


The amount paid in respect of Canadian succession 


o nd 
Pacies ahd 


annuities, 
duty was considered none the less for the present purpose 


1 
Decallse 


payment of United Kingdom estate duty under the 
terms of the Order it served the double purpose of dischargin 
both the Canadian 


of United Kingdom estate duty. 


succession duty and also a like amount 


to 
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Jenkins, L.J., then put the matter another way, leading to 
the same conclusion, and one cannot do better than quote in 
full the relevant part of the reported judgment : 


“ By virtue of the directions in the will the liability for 
the whole of the United Kingdom estate duty attributable 
to the Canadian estate was thrown on the residue of that 
estate in exoneration of the proportion so attributable 
of the pecuniary legacies and annuities. The directions 
in the will did not, however, extend to Canadian succession 
duty, and, therefore, on the basis of the concession of 
counsel for the pecuniary legatee, so much of that duty as 
was attributable to the pecuniary legacies and annuities 
had to be paid out of those legacies and annuities. But 
by virtue of the Double Taxation Order the effect of such 
payment was to discharge at the expense of the pecuniary 
legatees and annuitants a like amount of the United 
Kingdom estate duty which, according to the terms of the 
will, the residuary legatee was to bear. Therefore, the credit 
against United Kingdom estate duty secured under article 5 
of the Double Taxation Order by the payment of Canadian 
succession duty out of the pecuniary legacies and annuities 
should enure for the benefit of the pecuniary legatees and 
annuitants in order to give full effect to the direction in the 
will whereunder the whole of the United Kingdom estate 
duty on the Canadian estate fell to be borne by the residuary 
legatee. It was not, I think, disputed that, if there had 
been no special directions at all in the will concerning 
death duties, so that each of the pecuniary legacies and 
annuities had to bear its due proportion of the United 
Kingdom estate duty attributable to the Canadian estate, 
the credit against such United Kingdom estate duty 
secured under article 5 of the Double Taxation Order by 
payment out of each pecuniary legacy or annuity of its 
due proportion of the Canadian succession duty would have 
enured for the benefit of the pecuniary legatee or annuitant 
concerned (which appears to have been the effect of the 
decision in the second judgment in Re Cunliffe-Owen). 
I do not see why the result should be any different because 
the pecuniary legacies and annuities were given free of United 
Kingdom estate duty, for the effect of this quoad the 
Canadian estate was to give to each pecuniary legatee or 
annuitant an additional benefit out of the Canadian estate 
in the shape of the proportion of the United Kingdom 
estate duty on the Canadian estate which his or her legacy 
or annuity would otherwise have had to bear; and inas- 
much as payment of the Canadian succession duty on such 
legacy or annuity operated to discharge a like amount of 
United Kingdom estate duty, payment of the former 
duty out of such legacy or annuity would have the eftect 
of depriving the legatee or annuitant of a corresponding 
part of the additional benefit to which he or she was entitled 
under the terms of the will, if such payment was not counter- 
balanced by giving to him or her the benefit of the credit 
against the United Kingdom estate duty which it had 
secured by virtue of the provisions of the Double Taxation 
Order.” 


The other members of the Court of Appeal were agreed on 
the conclusion reached by Jenkins, L.J., and the appeal was 
allowed, with the effect that the whole of the United Kingdom 
estate duty at the full appropriate rate had to be borne by 
the residuary legatee and she was not entitled to throw on 
the pecuniary legatees and annuitants the proportion of it 
which was satisfied by the payment of, or in other words, 
was applied in payment of, the Canadian succession duty on 


the pecuniary legacies and annuities. 


ORS 
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In the course of his judgment Jenkins, L.J., referred to a 
possible argument, which was not in fact maintained during 
the present action, that Canadian succession duty might be 
regarded as part of the act of getting in the Canadian estate, 
which would make it an administration expense payable out 
of residue generally. He expressed no opinion on the argu- 
ment, but mention was made of it in case at some future 
time the present judgment were regarded as implicitly 
concluding this issue. 


Additionally, a reservation was made by Romer, L.|J., 


with which Jenkins, L.J., associated himself, that the possible 


effect of the Finance Act, 1949, s. 27, on the questions dealt 
with was not touched upon during the course of the hearings 
and the judgments were without prejudice to any arguments 
which might be made to the court in any future case. This 
section, it will be recalled, abolished for the future United 
Kingdom legacy duty and succession duty. It is perhaps 
not profitable to speculate upon the arguments which it was 
envisaged might be advanced under this head. 


Re Nesbitt 1 W.L.R. 595 

The will, after directing the sale and conversion of the real 
and personal estate, provided: “‘ My trustee shall out of the 
proceeds of sale and out of my ready money pay my funeral 
and testamentary expenses death duties and legacy duties 
(if any) and my debts and shall stand possessed of the residue 
upon trust to pay thereout the following legacies free of all 
legacy duty (if any)...” 

The estate included Australian assets, and one question 
before the Chancery Division (Roxburgh, J.) was whether or 
not the United Kingdom estate duty on the Australian 
assets had to be borne in proper proportion by the legatees. 
It was conceded that there was authority to hold that it 
must be so borne unless there were any direction in the will 
to the contrary. Roxburgh, J., had no doubt that the eftect 
of the direction quoted above was to pay United Kingdom 
estate duty before any legacies were paid and before the fund 
out of which the legacies were payable was constituted. _ It 
had been pointed out in argument that the direction to pay 
the legacies was “ free of all legacy duty (if any) ”’ and that 
if this view as to the effect of the direction were taken it 
was unnecessary to free the legacies from legacy duty because 
this had already been done. (In this case the deceased had 
died prior to 30th July, 1949, and a liability for legacy duty 
did in fact arise.) In the learned judge’s view, however, thie 
words, although perhaps unnecessary, were consistent. As 
regards death duties other than legacy duty and as regards 
estate duty in particular, there was no other reference in the 
will, but the absence of any further exoneration of legacies 
from death duties could not be construed as an indication that 
they were to be freed from such death duties as were testa- 
mentary expenses and subject to such death duties as were 
not. Roxburgh, J., therefore held that the legatees did not 
have to bear a proportion of the United Kingdom estat 
duty in respect of the Australian assets. 


1953 


Conclusions 

An important factor to be borne in mind is that much of 
the difficulty which arose in the cases outlined sprang from 
the necessity to construe directions in wills, which directions 
were an incomplete guide to the executors and which may 
well have been framed without the fullest appreciation ol 
all the potential problems. The main lesson, therefore, 1s 
that with the difficulties now seen to result from the possession 
of foreign personal estate the problem can, for the future, 
be avoided by the clearest possible directions in the will 
as to the incidence of death duties and reliefs. It is by no 
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means unusual for an estate to include assets giving rise to 
foreign death duties (the possession of such a popular invest- 
ment as, say, International Nickel shares or of certain South 
African equities will suffice) and it is suggested that it is 
reasonable to embark upon the preparation of a will on the 
assumption in most cases that unless the will is drawn with 
them well in mind, the problems under discussion may well 
arise. 

Let us, therefore, see the position in which an executor 
of an estate which includes foreign personalty finds himself. 
He will read the will with the greatest care to see whether 
it contains any directions affecting the incidence of death 
duties or reliefs. Immediately, a problem of construction 
may well arise causing him to inquire whether the facts 
sufficiently resemble the decided cases to enable him to be 
guided by them. If the will in fact includes a direction that 
the legacies shall be “‘ free of duties ’’ or some similar direction, 
then the attendant circumstances of the drafting of the will 
have to be explored. Furthermore, it should be borne in 
mind that the Court of Appeal in Re Goetze were not convinced 
that there was a general rule of construction which could 
be brought in to assist. 

In addition, in arriving at their decision the court did not 
have argued before them the possible effect of the abolition 
of United Kingdom legacy and succession duty by the 1949 
linance Act. It might well be that the date of the will or 
the death in relation to 30th July, 1949, when the abolition 
of these duties became effective, should influence the meaning 
to be placed on any particular provisions, such as “‘ free from 
all death duties ’’ when read in relation to the will as a whole, 
seeing that the only United Kingdom death duty now payable 
is estate duty. 

Subject to the terms of the will, the incidence of United 
Kingdom estate duty should not produce serious difficulty, 
but what cf the incidence of foreign death duties ? Re Goetze 
would appear to have established a principle that the payment 
of Canadian succession duty is, by virtue of the Double 
Taxation Order, to be regarded as a notional payment of 
the United Kingdom estate duty on the Canadian estate. 
‘rom this it seems reasonable to draw the conclusion that 
the incidence of liability for Canadian succession duty 
follows the incidence of liability for United Kingdom estate 
duty on the particular Canadian personalty. Thus, subject 
to the terms of the will, the liability appears to be thrown 
upon the respective beneficiaries. It is of significance in 
this respect that in the course of judgment in the Court of 
Appeal in Re Goetze it was stated that there appeared to be 
no dispute that had there not been special directions in the 
will concerning death duties, the United Kingdom estate duty 
on the Canadian estate would have been borne proportionally 
by the legacies and by residue and the credit under the 
Double Taxation Order would have enured for their respective 
benefits. 

The decision in Re Goetze is subject to limitations and 
certain of its limitations are of extreme importance. 

(a) It dealt with a will where (as it was decided) the 
incidence of United Kingdom estate duty had by its terms 
been shifted from the legacies, and thus the questions could 
not be decided only on general principles. 

(») The decision was founded ultimately upon the precise 
form of a particular Double Taxation Relief Order, namely, 
that relating to Canada. 

(c) The question of liability as between residuary legatees 
of differing relationship to the testatrix did not arise. 

(d) Whether the court would, if it were argued before 
them, hold that in any particular case the payment of 
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foreign death duties was part of the act of getting in the 

estate, and was therefore an administration expense to be 

met out of residue, was not decided. 

Considering further limitation (+), emphasis was placed in 
Re Goetze upon the fact that the relief took the form of credit 
against the liability for United Kingdom estate duty for the 
full amount of Canadian succession duty paid. The principle 
can possibly be applied to other countries where this arrang 
ment forms an integral part of the order, but what of cas 
where “ British Possession ’’ relief or only the “ basic ’’ relief 
are available ? As to the former, the relief takes the form of 
a deduction from the liability for United Kingdom estate 
duty for the full amount of the foreign duty ; the latter takes 
the form of a deduction of the amount of foreign duty from 
the value of the foreign property for purposes of United 
Kingdom estate duty. 

This distinction may well be fundamental in that foreign 
duties as to which “ relief or “ basic ”’ 
relief apply may remain notionally foreign duties. If this is 
so, it may be that Re Cunliffe-Owen, so far as it related to 
South African succession duty, provides authority, seeing 
that in that case it was held that the special directions in thi 
will were directed only towards the incidence of United 
Kingdom estate duty, and that accordingly such foreign 
duties fall to be borne by and the relief enures for the benetit 


British Possession ’ 


of the respective beneficiaries in the manner set out in the 
judgment. 

Re Neshitt would seem to contribute little or nothing to the 
solution of the present problems. That case was concerned 


only with the incidence of United Kingdom estate duty on 
Australian wording of the 
particular will the court felt unable to distinguish, as to the 
incidence of liability, between testamentary 
testamentary expenses. 

Even if one felt able to arrive at a conclusion as to thi 
effect of the decided cases there are still the quite unknown 


personal estate and on _ the 


and non 


factors of whether a court would in any future case on grounds 
not argued before the court treat all or any particular foretg: 
duties as testamentary expenses and further what factors are 


material in considering this question. lor example, whethet 
by local law the foreign duties are the liability of the person 
representatives or the personal liability of the respective 
beneficiaries may be of the utmost relevance. 

A position already fraught with difficulty may well b 
rendered more difficult by the trusts on which the residuar 
estate is held. For example, residue may be iven in 
remainder to X and Y, subject to the life interest of 
whom have differing degrees of relationship to the testator. 
Even when the problems of incidence of hability for dutie 
have been solved, should any of the liability fall upon tl 
remaindermen, what is the proper method of dealing with 
this present liability? The position may be further 
complicated by the gift of an annuity to Bb charged upon 
residue. 

Enough has, it is suggested, been said to show that the 


vhich 


whole question is one of the greatest complexity as to 
an executor should exercise the greatest care, and it is to be 
hoped and expected that the matter will be before the court 
in the not too distant future, and that guidance may be 
received on many of the questions which at the present time 


appear to be wanting a clear answer. 


Mr. BRIAN CHARLES PYE-SMITH, solicitor, of Sheffield, at pre 
chairman of the Sheffield Juvenile Court Panel, has been appoi 
chairman of the Sheffield Justices. He succeeds Sir Basil Gib 
who is retiring. 
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THE FREEZING OF PRE-ACQUISITION PROFITS 


It should be made clear straight away that this is a subject 
upon which both lawyers and accountants can find no general 


agreement, and the views expressed below are merely those 


of the writer. 

There are numerous types of case in which the problem 
can arise, and to avoid unnecessary prolixity it is proposed 
to concentrate on the simple case of a new holding company, 
the whole of whose share capital has been issued credited 
as fully paid in exchange for the whole of the issued share 
capital of a trading company (below called “ the operating 
company ’’). 

The question is whether all or any part of the free reserves 
of the operating company as existing at the date of acquisition 
are in the hands of the holding company “ frozen,” i.e., can 
the holding company distribute by way of dividend any sum 
received from the operating company by way of dividend 
or otherwise out of the “ pre-acquisition profits’’ of the 
operating company ? 

In the case of a trading company in a stable industry this 
question may be of merely academic importance, but it may 
be absolutely vital in the case of a trading company whose 
profits (owing to the inherent uncertainty of its industry) 
are liable suddenly to fall sharply or even disappear altogether 
in bad times. Many companies (e.g., shipping companies) 
maintain a dividend equalisation reserve so as to ensure as 
far as possible that dividends can continue in bad times 
or despite some sudden but temporary set-back ; if a dividend 
paid out of such a reserve could not be passed on by a holding 
company to its shareholders, the result of interposing a 
holding company might be serious. 

Owing to the provisions of s. 56 of the Companies Act, 1948, 
it is quite clear that in respect of the issue of the shares of 
the holding company credited as fully paid a share premium 
account will have to be opened by the holding company if 
the value of the shares acquired (i.e., the shares of the 
operating company) exceeds the nominal value of the shares 
of the holding company issued in exchange (Henry Head 
and Co., Ltd. v. Ropner Holdings, Ltd. (1951) 2 All E.R. 994), 

The method of calculating the amount to be placed to 
the credit of share premium account is debatable. In the 
Ropner Holdings case no argument was raised as to whether 
the share premium account had been correctly calculated, 
and the case is not an authority for saying that the company 
concerned had calculated the share premium account on the 
correct basis; the court had merely to decide whether or 
not a share premium account should have been opened, and 
this question was answered in the affirmative. It is con- 
sidered that it is for the directors of the holding company to 
make a bona fide estimate of the value of the shares acquired 
and that, provided they do so, the amount shown on that 
basis as representing the share premium cannot be questioned, 
except possibly if the directors state the method of valuation 
employed and this can be shown to be clearly incorrect. 

One thing is clear. The value of the share capital of a 
company, even if one has to consider the valuation of the 
whole of its share capital, bears no relation (except by 
coincidence) to the book value of the assets of the company. 
In the absence of a complete revaluation of assets, book 
values are merely matters of history, and, if adjusted at all, 
have usually been adjusted on a rough-and-ready basis. It 
is very unusual to find a company where book value per 
share corresponds either to asset value per share or to the 


market value of the shares; it is because of this fact that 
some companies are particularly vulnerable to the “ tak¢ 
over’ bids which are so much in the news these days. Asset 
value itself is really intangible because to ascertain the 
market value of an undertaking you must consider not only 
its net tangible assets but its goodwill, which is intangible 
and may be positive or negative, and also (for such is life) 
the taxation position of the undertaking (e.g., potential 
liability in respect of non-distribution relief for profits tax 
purposes) and other factors. 

The purpose of the preceding paragraph is to make it 
clear that, taking our particular hypothetical case, the total 
of the share capital and share premium account of the 
holding company will not equal (except by coincidence) the 
total of the share capital and reserves of the operating 
company. In preparing a consolidated balance sheet a 
balancing item will be necessary either on the left-hand side 
(e.g., ‘Surplus of share capital and pre-acquisition reserves 
of subsidiary over cost of acquisition ’’’) or on the right-hand 
, ‘“Goodwill’’). It is possible, therefore, that the 
share capital and share premium account of the holding 
company do not together fully absorb the share capital and 
pre-acquisition reserves of the operating company, the result 
being that there is both on paper and in fact some surplus of 
pre-acquisition reserves. Since in such a case the share capital 
and share premium account of the holding company do not 
cover the share capital and pre-acquisition reserves of the 
operating company, we should have to look elsewhere than 
at s. 56 to find a reason why the whole of the pre-acquisition 
reserves should be frozen. 

Phe next step is to examine the general law on the subject. 
Reference to the text-books will show that there is little 
authority from cases decided in the House of Lords as to 
the powers of a company to pay dividends without infringing 
the basic principle that dividends must not be paid out of 
capital (see Guinness v. Land Corporation of Ireland (1882), 
22 Ch. D. 349, and Trevor v. Whitworth (1887), 12 App. Cas. 
4()9), but there is a lot of authority from cases decided in the 
Court of Appeal. Some very clear rules, based on earlier 
cases, were laid down by the Court of Appeal in the case of 
Re National Bank of Wales, Ltd. \1899| 2 Ch. 629, but the 
House of Lords on an appeal from that decision affirmed it 
but refused to express an opinion on the general propositions 
of law laid down by the Court of Appeal and indicated that 
they did not in all respects agree (Dovey v. Cory [1901] A.C. 
477). However, unless and until the House of Lords rule 
to the contrary, the Court of Appeal will regard themselves 
as bound by the authority of the decisions preceding Dovey v. 
Cory (see Ammonia Soda Co. v. Chamberlain {1918] 1 Ch. 
266), and in any event the case to which the writer 
attaches importance is Verner v. General and Commercial 
Investment Trust {1894} 2 Ch. 239; Lord Davey referred with 
approval clear to that case in his judgment in Dovey v. Cory, 
and this case can reasonably be regarded as settled law. 


side (e.g. 


The General and Commercial Investment Trust was, as its 
name implies, a company whose primary object was (as in the 
case of our holding company) the acquisition and holding of 
shares, stocks and securities. This company proposed to 
pay dividends out of income received from its investments 
notwithstanding that the investments had deteriorated in 
value and the capital of the company was not intact. It 
was held that the company could lawfully do so. The 
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“There is no law to prevent a company 
property 


headnote says : 
from sinking its capital in the purchase of a 
producing income and dividing that income without making 
provision for keeping up the value of the capital’’. . . “ fixed 
capital may be sunk and lost and yet the excess of current 
receipts over current expenses may be applied in payment 
of a dividend.’’ This distinction between fixed capital and 
circulating capital is well known; if the General and 
Commercial Investment Trust had been an _ investment- 
dealing company, its investments would have been circulating 
capital and the whole position would have been different. 

So far as our holding company is concerned, the shares of 
the operating company represent fixed capital. If, there- 
fore, the operating company pays a dividend, why should 
not the holding company, after providing thereout for current 
expenses, distribute that dividend to its shareholders ? 
Surely, if in our case there is an answer to this question, it 
must be found not in the general law but in some alteration 
in the law effected since the case of Verner v. General and 
Commercial Investment Trust was decided. If thisisthe case there 
are two provisions to look at, one being s. 56 of the Companies 
Act, 1948, to which reference has already been made, and 
the other being para. 15 (5) of the Eighth Schedule to that Act. 

3efore examining para. 15 (5) it is only reasonable to remark 
that, if some fundamental change in the law has been made 
on such a point, one would not expect to find that it arose 
from an obscure sub-paragraph of a Schedule apparently 
intended merely to lay down rules for the preparation of 
accounts. This in itself is a strong argument for opposing 
the suggestion that para. 15 (5) does fundamentally alter 
the law and result in the freezing of pre-acquisition profits. 

Paragraph 15 (5) reads as follows : 

‘““(5) Paragraphs (6) and (c) of the last foregoing sub- 
paragraph shall apply only to profits and losses of a 
subsidiary which may properly be treated in-the holding 
company’s accounts as revenue profits or losses, and the 
profits or losses attributable to any shares in a subsidiary 
for the time being held by the holding company or any 
other of its subsidiaries shall not (for that or any other 
purpose) be treated as aforesaid so far as they are profits 
or losses for the period before the date on or as from which 
the shares were acquired by the company or its subsidiaries, 
except that they may in a proper case be so treated where 

(a) the company is itself the subsidiary of another 
body corporate ; and 

(5) the shares were acquired from that body corporate 
or a subsidiary of it ; 

Only because of the few words in italics can it be argued 
that para. 15 (5) has the effect of freezing pre-acquisition 
profits. It is interesting to note that the exceptions given 
indicate that there can be (ignoring the sub-paragraph) 
proper cases where a holding company can treat  pre- 
acquisition profits of a subsidiary as revenue profits in its 
hands; this is a confirmation of our conclusion that the 
general law does not require pre-acquisition profits to be 
frozen. 

Clearly para. 15 (5) can be so interpreted as to lead to 
the conclusion that in the hands of the holding company 
pre-acquisition profits cannot be treated as revenue profits. 
Even this would not necessarily mean that in the hands of 
the holding company they are frozen; first, however, let 
us summarise the arguments against such an interpretation. 
The main arguments to the contrary are :— 


(i) Paragraph 15 (5) is sandwiched between two other 
sub-paragraphs which expressly relate only to cases where 
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group accounts are not submitted and at any rate the 
first part of para. 15 (5) can only relate to such cases. In 
the first part we find the words “ the holding company’s 
accounts,’ and, therefore, the words ‘the holding 
company’ found later must relate back and cover in 
consequence only a holding company which does not 
submit group accounts. Whether or not pre-acquisition 
profits are frozen cannot possibly depend upon whether or 
not group accounts are submitted, and, therefore, para. 15 (5) 
cannot affect the position. 

(ii) The Eighth Schedule is headed “ Accounts ”’ 
relates solely to accountancy. It is directed only towards 
ensuring that accounts give a true and fair view of the 
financial position and is not intended to alter, and should 
not, unless its meaning is clear beyond peradventure, be 
construed as altering the rights of a company as to the 
declaration of dividends. 

(iii) The sole purpose and effect of para. 15 (5) is to 
ensure that a false impression is not given by showing in 
accounts as revenue any profits or losses of a subsidiary 


and 


arising prior to acquisition. 

Accepting that para. 15 (5) does apply to all 
companies and does mean that for no purpose (accountancy 
or otherwise) can pre-acquisition profits in the hands of thy 
holding company be treated as revenue profits, it is submitted 
that this will not necessarily prevent the holding company 


if 


holding 


from passing on to its shareholders dividends received by 
out of pre-acquisition profits. If such dividends cannot b¢ 
treated as revenue the cash received must presumably b« 
regarded as a capital receipt. The law does not say that only 
revenue profits can be distributed (see Lee v. Neuchatel 
Asphalte Co. (1889), 41 Ch. D. 1), and it is not the law that 
a capital asset cannot be distributed. If the holding com 
pany is satisfied that, after distributing in its turn th 
dividends received, its capital is still intact, it would seem 
that the distribution is in order; the whole account must, 
of course, be fairly taken (Foster v. New Trinidad Lak 
Asphalt Co., Ltd. {1901| 1 Ch.208). It is difficult to understand 
how under the general law it can possibly be said thatadistribu 
tion is ultra vires if, after such distribution, the company’ 
capital is still intact. References to “ capital’? in such a 
context cover, of course, both share capital and share premium 
account, but we have already come to the conclusion that thi 
total of the share capital and share premium account of out 
hypothetical holding company may fall short of the capital 
and reserves of the operating company and it follows that, 
so long as the whole account fairly taken justifies at least 
the book value of the net assets of the operating company, 


t 
LO 


there may be a surplus capable of distribution, if it comes in 
the hands of the holding company. 

The general law is quite clear. A company may sink its 
capital in the purchase of a wasting asset and, if such asset is 
fixed capital, can distribute surplus income although the asset 
is deteriorating in value and capital is yearly being lost. 
It does not matter that the waste is voluntary waste ; a mining 
company can work out its mine to rock bottom and (without 
making provision for amortisation) distribute all its profits — in 
the same way, so far as general law is concerned, can our holding 
company take dividends out of its shareholding, whether or not 
those dividends come out of pre-acquisition profits. Section 56 
cannot alter this position, but para. 15 (5) can, and, if it does 
s. 56 may be relevant in ascertaining the extent to which th 
position is altered. 

In conclusion, therefore, we can say (remembering that 
many experts will disagree) :— 

(i) It is not the law that all pre-acquisition profits are 


necessarily frozen ; and 
ZT 
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(ii) Dependent upon whether or not para. 15 (5) of the 
Eighth Schedule has an effect far beyond that which would 
be expected of an accounting provision 

(a) Pre-acquisition profits are frozen only to the extent 
that the share capital of the operating company falls 
short of the share capital and share premium account 
of the holding company, any surplus being free for distri- 
bution (although not through revenue account), subject 
to the proviso that a distribution of pre-acquisition 
profits which have come into the hands of the holding 
company has to be considered in the light of circumstances 
for the time being existing and any post-acquisition 
capital loss (realised or unrealised) must be set off against 
any such accounting surplus of pre-acquisition profits ; or 
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(b) dividends received by the holding company from 
the operating company are (subject to provision for 
current expenses) available for distribution by the holding 
company whether or not they are derived from 

pre-acquisition profits. 

It is, of course, assumed throughout that the memorandum 
and articles of association of the holding company are not 
so worded as to restrict the power to pay dividends. 

In closing this article it seems desirable to quote from the 
judgment of Lindley, L.J., in Lee v. Neuchatel Asphalte 
Co., supra, the following words: ‘I hope I am_ not 
inadvertently, certainly I am not intentionally, laying down 
any rule which would lead people to do anything dishonest 


either to shareholders or creditors.”’ J. W.M. 


A COMMON ESTATE DUTY PROBLEM RESOLVED 


THE practitioner with a family practice will welcome the 
decision in Re Merton |1953) 1 W.L.R. 1096, which has 
resolved a problem very frequently encountered in connection 
with family settlements of the usual kind. Under a settle- 
ment made many years ago, a fund stood limited upon trust 
to pay the income to A for life, and after the death of A in 
trust for her issue born during her lifetime who should attain 
the age of twenty-one years, as A might by deed revocable 
or irrevocable or by will appoint, and in default of appointment 
for all the children of A who should attain the age of twenty- 
one years. There were three children of A, two daughters 
and a son, all of whom had attained the age of twenty-one 
years. The son was at the date of the application, and 
had been for some years before that, of unsound mind, and 
there appeared to be no prospect of his recovery. In the 
circumstances, A came to the conclusion that it would be 
useless to provide for this son out of the property comprised 
in the settlement, but she made other provision for him 
which in the judgment in this case was described as 
extremely generous. 

In accordance with her conclusion that the son should 
take no benefit in the trust fund, A made a will whereby she 
appointed the whole of the fund to her two daughters in 
equal shares. If this state of affairs had been allowed to 
continue unchanged, on A’s death estate duty would have 
become payable on the whole of the property comprised in the 
settlement, at a rate arrived at by aggregating the value of 
that property with the value of A’s own free estate. But A 
was advised that, if she made an irrevocable appointment of 
the trust fund in favour of her daughters, subject to her life 
interest, and then purchased the interest of the daughters 
in reversion in the fund, so that the fund could be transferred 
to her as absolute owner, the amount of estate duty payable 
on her death would be reduced, to the advantage of her 
daughters. A thereupon by an irrevocable deed of appoint- 
ment appointed the fund to the daughters (subject to her 
life interest) in equal shares, and having ascertained the market 
value of the reversionary interest in the fund expectant upon 
the termination of her own life interest therein, proposed to 
the daughters that she should purchase that interest from 
them at rather more than its full market value, and having 
received their assent to the proposal, paid the proposed 
purchase price to the daughters in cash. 

This is a very common transaction nowadays, and most of 
my readers will be familiar with it, and with the benefits which 
it confers upon the participants. For those to whom this 


kind of transaction is not so familiar, however, I will explain 
very briefly wherein its benefits lie. Disregarding for the 
moment any question relating to the exercise of a power of 
appointment (which was the question that arose in the present 
case), and concentrating on the estate duty implications of the 
transaction, its operation can best be illustrated by a simple 
example. X is entitled to a life interest in a fund worth 
£10,000, and subject to X’s life interest Y and Z are entitled 
to the fund in equal shares absolutely. X also possesses 
property which is at his own absolute disposal to the value of 
£20,000. If nothing is done, on X’s death estate duty 
becomes payable on his free estate and on the trust fund, 
namely, on £30,000 at 18 per cent., which will amount to 
£5,400. But if X purchases the interests in reversion of Y 
and Z in the trust fund at their full value (which for the 
purposes of this illustration can be fixed at £6,000), the 
amount of estate duty payable on his death will be reduced to 
£3,600 (15 per cent. on a total free estate of £24,000, with no 
property left in settlement to pass on the death). To achieve 
this result, it is unnecessary for the purchase to be effected 
five years or more before the death of A, because the purchase 
of an interest in reversion by a life tenant is, according to the 
interpretation given by the Inland Revenue Commissioners to 
s. 43 of the Finance Act, 1940 (the only charging provision 
which could possibly apply to such a transaction), wholly 
outside that section. For the same reason, the giving of 
consideration for the interest in reversion is also immaterial 
so far as any estate duty payable on the death of the purchaser- 
life tenant is concerned, although, of course, if the interest 
in reversion is acquired by the life tenant without considera- 
tion, or at an inadequate consideration, there must be a 
voluntary disposition of either the whole or a part of the value 
of his interest in reversion by the reversioner, and if the 
reversioner should die within five years of the transaction, 
estate duty would thus become payable on his death on that 
disposition. 

To revert to Re Merton, when A had bought out her 
daughters’ interests in reversion in the fund, she was advised 
that there was some doubt whether, having regard to the 
authorities, she was competent by appointment and purchase 
to entitle herself to more than two-thirds of the value of the 
trust fund, that is to say, to more than the amount of the fund 
to which the daughters were entitled in default of appoint- 


ment. This was the question which came before the court. 


Before examining the authorities, Wynn Parry, J., made 
several observations the relevance of which to any case other 
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than that before his lordship is a matter of some doubt. 
First, the learned judge referred to the unchallenged evidence 
of A that, in making her offer of purchase to the daughters, 
she had made it clear that they were neither of them under 
any obligation to accept the offer, but might, instead, rest 
on the irrevocable appointment in their favour. Secondly, 
having mentioned the facts that the daughters’ interests were 
valued by qualified valuers, who had also advised A, in the 
circumstances, to offer to the daughters a sum substantially 
in excess of the market value, and that A had done so, the 
learned judge found as a fact that the daughters stood to gain 
by the transaction. And lastly, the learned judge thought it 
clear, from the terms of A’s will and the generous provision 
which she had made for her son, that in no circumstances, 
whatever might be the outcome of the proceedings before him, 
would A be willing to exercise the power otherwise than as 
she had done. 


Wynn Parry, J., then went on to consider the authorities. 
These, he concluded, did not establish the existence of any 
immutable rule to the effect that where appointor and appointee 
stand in the relationship of parent and child, the appointor 
who appoints in favour of the child and then purchases the 
interest of the child cannot benefit thereby beyond the interest 
which the child would have had had the appointment never 
been made. The true rule, in his view, was that in such a case 
the court must inquire into all the circumstances, and is 
free as a result of the inquiry to come to such conclusion as 
appears to be right, being guided only by the principle that, 
if the appointor’s purpose in making the appointment is to 
secure a benefit for himself, or for some other person who is not 
an object of the power, the appointment constitutes a fraud 
on the power and may be avoided. By this test, in the 
judgment of Wynn Parry, J., there was nothing improper 
in the appointment made by 4, and she had full power to make 
this appoiiitment. 

The usefulness of this decision is self-evident. If a life 
tenant of a fund wishes to mitigate the incidence of estate duty 
on the fund at his or her death by a purchase of the reversionary 
interest in the fund, it is essential that the interest in reversion 
should be a vested interest, and in the normal case that 
involves an irrevocable appointment. But it is not always 
convenient or desirable to appoint equally to all the objects 
of the power (even if they are in existence) who would also 
take in default of appointment, and Re Merton now shows this 
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to be unnecessary. That is, of course, if this decision is not 
to be confined to and explained by its own particular facts. 
It is here that the learned judge’s observations on the particular 
circumstances of the case before him become relevant. Is 
there anything here to cut down the apparent generality of 
the decision ? 
On the whole, I think not. As to the freedom of the reve1 

sioners to accede to the proposal or refuse it, this seems to b¢ 


implicit in any purchase, although doubtless it would be 


advisable to make sure that there is permanent evidence, in 
the shape of an interchange of letters between the parties, to 


prove this should the bona fides of the transaction be called in 
question at a later date. The second point, the benefit to th 
reversioner, is largely a matter of figures, but in this respect 
again it would be wise, in taking advantage of this decision, 
for the life tenant to offer something more than the market 
price for the reversion, thus making it absolutely clear that the 
transaction will benefit the reversioner even apart from the 
prospective saving in estate duty. (Any considerable over 
payment by the life tenant may, of course, be treated as a 
gift of the difference between the true value and the amount 
paid, if the life tenant should die within five years of the 
purchase, but that is a comparatively minor matter.) There 
remains, then, the finding that the son, to whom no interest 
in the fund was appointed, had been provided for otherwise 
by the appointor. 

If provision for the object excluded from the appointment 
is a necessary feature of the validity of any appointment 
made in circumstances, and with the purpose, which existed 
here, then the ambit of this decision is very narrow indeed. 
3ut it seems to me that this was a matter which the learned 
judge mentioned more as part of the general background to 
the case than as an essential part of it. The ratio of the 
decision seems to lie in the proposition that, provided that the 
appointor’s intention is not to benefit either himself, or herself, 
or some other person not an object of the power, the appoint- 
ment is good whatever the ultimate purpose of the appointment 
may be. This requirement is satisfied by an appointment in 
favour of any one or more exclusively of the others or other of 
the objects of the power, and the motive for the exclusion of 
the excluded object seems to be as irrelevant as the overriding 
purpose for which the transaction as a whole is effected. On 
this view, the generality of this decision is not impaired by the 
circumstances of the case in relation to which it was made. 

CABAL 


AGRICULTURAL HOLDINGS: CONSENT TO 
IMPROVEMENTS 


THE Agricultural Holdings Act, 1948, as did its predecessors, 
divides improvements for which compensation can be claimed 
by tenants into three kinds: those requiring the consent of 
the landlord, those requiring notice to the landlord, and those 
requiring neither. What has been an innovation is the right 
given to a tenant, in the event of refusal of consent, to appeal 
(in effect) to the Ministry of Agriculture and Fisheries, in the 
case of ‘‘new’”’ improvements (i.e., those begun on or after 
Ist March, 1948) ; but there has been no modification of the 
rule, which some tenants are apt to overlook, that when 
consent is a condition precedent to compensation it must be 
expressed in writing and must be obtained before the 
improvement is begun. 


Authorities on what will amount to consent and _ its 
expression, while, curiously enough, they all concern 
improvements effected by planting fruit trees and bushes, 
are somewhat scattered when it comes to the reports in which 
they appear; and it may be convenient to group some of 
them together in one article. 


Mears v. Callender [1901] 2 Ch. 388 is a decision which 
contains authority for a number of propositions, including the 
common-law right to remove agricultural fixtures; but as 


far as the matter in hand is concerned, it laid down (a) that 
the consent in writing may be contained in the lease or 
agreement itself, and (b) that any provision denying the 
tenant all right to compensation is void. The dispute came 
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before the court in the shape of proceedings taken by a 
landlord for an injunction to restrain the tenant from removing 
some greenhouses which he added to the farm ; in the course 
question of compensation for improve- 
ments arose in this way : Under the lease (a seven-, fourteen-, 
twenty-one-year one) the tenant, it was expressly provided 
by the fourteenth clause, might at any time at his own cost 

extend the present kitchen garden, part of the said premises, 
full extent of the said house by a line at 
right angles with the and also at the 
like cost convert into an orchard so much of the meadow land 


of it, however, the 


eastwise across thi 
present garden wall, 
surrounding the said house as he might think proper i 
rhis, it was held, would satisfy the requirement of previous 
consent in writing. The decision may be said to dispose of a 
possible difficulty, the nature of which will be appreciated if 
“Did the landlord know what he was doing ?”’ 
14 shows very clearly that his 
in that sense, 


one asks oneself : 
The amount of detail in cl 
mind was directed to the matter of alterations: 
the answer would be “ yes.’’ <A different answer might well 
be given by one considering the question as one whether the 
what he was about, whether he was 
consequential modification of his rights ; 
authority shows that such appreciation is 


knew 
apprecl iating the 
consequently, the 
not an essential element in consent. 
The above was distinguished in Fe: 
L.J.K.B. 1 (C.A.), in which the 
connected with a right of removal, but this time one conferred 
by the lease itself, which provided that 7f the tenant should 
plant the land or any part of the land with fruit trees, bushes 
or plants and should wish to remove them at the termination 
of the (twenty-one years from 11th November, 1895), 
he might do so before 30th November, but subject to a right 
on the part of the landlord to buy them, at their fair value 
to an incomer, on giving three months’ notice. No notice 
but the tenant, instead of exercising his right to 
remove fruit trees, etc., which he had planted, put in a claim 
Agricultural Holdings Act, 1908, 
Agricultural Holdings Act, 1948, 
“ uncon- 


landlord 


Morse and Dixon (1917), 
question was again one 


lease 


Was given, 


for improvements under the 
of which s. 2, as does the 
s. 4 (1), expressly provided for consent to be given 
ditionally or upon such terms as to compensation or otherwise 
as may be agreed upon.’’ It was clear, from the mere insertion 
of the clause (No. 7) dealing with the planting of fruit trees, 


that such an event had been contemplated, and the tenant’s 
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argument was that the lease itself expressed consent 
accordingly. The argument was rejected, Swinfen Eady, L.J., 
describing the effect as follows: ‘‘ Clause 7 of the lease does 
not in terms contain such consent, but it gives a privilege to 
the tenant in the event of his planting the lands, or any part 
of them, with fruit trees ’’ There was a further and 
somewhat desperate argument, in which it was suggested that 
the combined effect of the clause and of another clause, which 
obliged the tenant to observe good husbandry, impliedly 
conferred the desired consent in writing, because to plant 
however, 


fruit trees was bad husbandry. On this point, 
Mears v. Callender was against the tenant, as one of the 


points on which it provided authority was the question 
whether planting fruit trees was bad husbandry, and it had 
decided that it was not. 

On the other side we have the more recent case of Gardner 

Beck (1947) E.G.D. 169, in which the tenancy agreement 
before the arbitrator and the court contained a tenant’s 
covenant to plant, preserve and protect fruit trees provided 
by the lessors, the tenant himself being given “liberty ’’ to 
plant an area approved by the landlords “‘ with fruit trees of 
varieties to be approved by the lessors, such fruit trees to be 
provided by the lessors at a cost not exceeding {10 per acre.”’ 
The argument in this case centred not so much on the 
question of consent as on the question whether the tenant 
had any claim, it being contended that the improvements 
were ‘‘ joint improvements ’’ and outside the Act. The point 
was decided in the tenant’s favour, the interpretation being 
that it was the planting which constituted the improvement. 

On the question of conditional consent, those interested 
may, on occasion, find useful a discussion of this phenomenon 
in the Scottish case of Turnbull v. Millar (1942) S.C. 521, in 
which some highly analytical judgments delivered by the 
Court of Session examined, in the light of the Agricultural 
Holdings (Scotland) Act, 1923, the effect of a provision : 
‘While the tenant has the sanction of the proprietor to 
cultivate fruit, the subjects are not let, or to be treated, as 
a market garden.’’ The interest for English readers lies in 
the fact that while Mears v. Callender, supra, was held not to 
be in point because it interpreted a different and earlier 
provision, some criticism was made of its reasoning apart 
from the fact that it could not affect and would not bind the 


Court of Session. 


= 


R. B. 


PRACTICAL CONVEYANCING—LXVI 


SEARCHES BY 
rit Law of Property Act, 1925, s. 198, lays down a sweeping 
however admirable in theory, causes much doubt 

The section provides that the registration of any 
instrument or matter under the Land Charges Act, 1925, 
or any enactment which it replaces, is deemed to constitute 
actual notice of such instrument or matter to all persons and 
for all purposes connected with the land affected. Because 
an intending purchaser is apparently a person who is deemed 

have notice as a result of this provision, searches before 
contract are very often necessary (Re Forsey and Hollebone’s 
Contract [1927| 2 Ch. 379). This problem has been discussed 
widely in recent months and is now mentioned only as an 
illustration of the effect of the section. In broad terms the 
conclusion must be that if registration is notice to all persons 
concerned with land, everyone who may be prejudiced as a 
result must search. In other words, the problem is to keep in 
mind the necessity for whenever notice of an 
incumbrance or other registrable matter may be important. 

\n example of this problem is found when the distribution 
of the estate of a deceased person involves the making of 


rule which, 
in practice. 


searches 


PERSONAL 


REPRESENTATIVES 
assents in respect of land. A personal representative who 
inserts the customary advertisements for creditors may convey 
or distribute the property having regard only to claims of 
which he has notice (Trustee Act, 1925, s. 27 (2)). There is, 
however, a proviso to the effect that ‘‘ nothing in this section 

. frees the . . . personal representatives from any obligation 
to make searches or obtain official certificates of search similar 
to those which an intending purchaser would be advised to 
make or obtain’’ (thid., s. 27 (2) (b)). 

The question arises whether, for his own protection, a 
personal representative should search in the local land charges 
register and in the land charges register before executing an 
assent. If the land is within the jurisdiction of a local deeds 
registry a search there requires similar consideration. Unless 
certificates are with the deeds it is arguable that searches 
should also be made against predecessors in title of the 
deceased. 

The first point to note is that s. 27 does not require searches 
to be made. If they are not made the customary advertise- 
ment for creditors does not protect the personal representative 
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No wonder they talk about 
the « changing Law ” 


20) amendments every day 


Day in, day out, the law is changing. There are fresh 
regulations, new decisions, differing interpretations of 
the law—any one of which may affect the advice you 
tender to your clients. 


20 changes a day is overwhelming .. . 


You cannot possibly cope with them single-handed. 
Collecting and collating the material is the work of 
seven editors in our organization. 


580 changes in a month to be noted 


Acts of Parliament are easy, S.I.’s not too difficult, 
cases rather more so if they affect many different 
subjects. But it’s another matter when you come to 
ministerial announcements, departmental memoranda, 
notices, leaflets, and the hundred and one other 
sources of modern legislation. 


AND ANY SINGLE ITEM MAY 
AFFECT THE ADVICE YOU GIVE 








This is where CURRENT LAW is such a godsend 


We read all the periodicals for you, we cull the daily 
papers, we digest the reports, we note up the statute 
book, we plough through the Government papers— 
everything is grist to the CURRENT LAW mill. 

Then we sift all the information, classify it, print it, 
and index it for you. You get a month-by-month 
report of what is new in the law. 


With CURRENT LAW it is as simple as ABC 


A cumulative index makes the year’s law instantly 
accessible ; a Case Citator lists every case, new or old, 
dealt with during the current year ; a Statute Citator 
shows every change to the statute book. 


CURRENT LAW is the key to the “changing law” 


—everything is there whenever you require it. 


The complete CURRENT LAW Service comprising the 
Monthly Parts, the Year Book and the Statutes costs 
£5 5s. a year. 


SWEET & MAXWELL :; STEVENS & SONS 


3 CHANCERY LANE, LONDON, W.C.2. 
Tel. : CHAncery 5462 
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The National Society for the Pre- 
vention of Cruelty to Child: 
entirely dependent on 
contributions it 


Here is a task that never ends 
the care of child-victims of cal- 
lousness or thoughtlessness. The 


trained, experienced workers of the 
N.S.P.C.C. devote their lives to it, 
always ready with the help and 
advice that so often restores the 
family life on which the child 
depends. And you can help too. 
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against liabilities which he would have found by searching. 
The type of liability one might find is, for instance, a charge 
registered by the local authority in respect of private street 
works, or a charge given by the deceased to secure money 
advanced to him. There appears to be no decision of assist- 
ance, but the Council of The Law Society have expressed the 
opinion that the representatives should search in the local 
land charges register and, in the name of the deceased, in the 
land charges register before assenting in respect of realty. 
The matter is discussed in a report of the Scale Committee, 
to be found in the Law Soctety’s Gazette, vol. 31 (1934), p. 62. 
It is also suggested by that committee (whose report was 
adopted by the Council) that search should be made in the 
names of the representatives themselves in case anything had 
been registered against them without their knowledge. With 
all due respect the writer is obliged to take the view that such 
further search can rarely, if ever, be necessary. Although 
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theoretically 


ragictrati 
registration 


possible, it is most unlikely that any such 
could be made without the knowledge of the 
representatives of the encumbrance or other matter, in which 
whether or not they were aware that registration had 
effected would not matter. 

in question may well be overlooked, and it is 
ther there is any settled practice of searching 
before making an assent in respect of realty. Nevertheless, 
in view of the recommendations mentioned, it is probably 
advisable to do so unless personal representatives are members 
of the deceased’s family and are ready to take any slight risk 
involved. 

Perhaps it is material to note that the problem arises also 
on any distribution of trust property and that searches against 
a settlor may be necessary as a result of the proviso to 
27 (2) of the Trustee Act, 1925. 


Do. al 


Case 
been 

The report 
doubted whe 
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HERE AND THERE 


THE FOOD OF LOVE 

‘Suy, timorous and musical’’ young men of twenty-five 
who decide to pay their addresses to young ladies of seventeen 
who are extremely attractive, very sure of themselves and 
very mature, will find a flood of light thrown on the law 
relating to their courtship by a case recently heard in the 
West London County Court. (The description of the parties 
is borrowed from the words of the plaintiff's counsel.) It 
is doubtful, however, whether any amount of judicial flood- 
lighting can effectively illuminate the path of the individual 
lover. In this country, at any rate, people do not conduct 
their courtships according to the law of contract and the rules 
of evidence, and if they did it wouldn’t get them very far. 
One cannot (though in legal folk-lore they say it has been 
attempted) write one’s love letters ‘“‘ without prejudice.”’ 
Now, in this case, the shy and timorous suitor had so far 
overcome his inhibitions as to present his beloved with 
nylons, a wrist watch, a cardigan and a smart overcoat. 
(This last the lady so much appreciated that she wore it when 
All these, he said in evidence, he gave 
from the bottom of his heart, the recesses of which were 
obviously at that time richly stored. There was no dispute 
about these gifts. But evidently believing that music is 
the food of love, and wedding this principle to modern 
scientific methods, he decided to instal, as it were, a pressure 
cooker in the home of his beloved in the shape of a radiogram 
and records valued at £05. But had he studied Shakespeare's 
lines to the conclusion he would have realised that by excess 
the appetite might sicken and so die and it is just possible that 
f65 worth of mechanical music from a shy, timorous suitor 
may have finally proved fatal to the lady’s appetite for love. 
At any rate the secret weapon planted in the heart of the 
citadel signally failed in its purpose. The suitor was eventually 
rejected but the radiogram was retained. 


THE TROJAN RADIOGRAM 


Now, it is conceivable that a lover banished from his lady's 
presence might reflect with a melancholy satisfaction that his 
music, when soft voices died, would vibrate in her memory; 
that, for her, still were his pleasant voices, his nightingales 
awake. But, as Judge Hargreaves observed in giving 
judgment, “‘ people’s feelings at the time they are in love are 
so very, very different from what they are afterwards.”’ 
And thence sprang the subsequent conflict. The lady 
regarded the radiogram as a gift ejusdem generis the nylons 
and the wrist watch. True, from the suitor’s point of view, 


she came to court.) 


the present of nylons had the ancillary purpose of pleasing 
his own eye, and the watch would enable its wearer to keep 
1er appointments with him punctually. But he had parted with 
ownership as well as and wisely he never 
attempted to explain to the lady that in respect of these 
she was a gratuitous bailee. But as regarded the radiogram 
and the records his contention was different. This, he 
suggested, he had not given from the bottom of his heart ; 
it was entrusted to her on approval, as it were, on final 
approval, that is, of himself and of his suit ; if he were accepted 
it was to form part of the matrimonial home, if he wer 


possession 


rejected it was to be returned. (“Love my radiogram, 
love me.’ There were strings attached to it—his heart 
strings.) It was a nicely balanced controversy. Put the 


problem in another context. Suppose a lady, endorsing the 
axiom (first enunciated, I believe, by the wife of a Bishop 
of Winchester) that the way to a man’s heart is through his 
stomach, were to instal an irresistibly attractive electric 
cooker in the home of some lonely bachelor in order that she 
might be able to play gastronomic symphonies on it for his 
delight, and suppose, after all, he married a different cook, 
would the first lady be entitled in law to recover the stove 
or would it rank with the cigars, the hand-knitted mufflers, 
the ties and the safety razors which the gentleman had been 
receiving with mounting apprehension and embarrassment ? 
I am not at all sure, are you? Analogies, though lawyers 
love them, are hardly ever on all fours with the case in hand, 
but they do help to clear the mind, so here’s another one. 


Suppose, in the final struggle, the Greeks, instead of capturing 
Troy, had been ejected from it. Could they, on the conclusion 
of peace, have insisted on the return of the great Wooden 
Horse on the ground that they allowed it to be taken within 


the walls on the understanding that only if they retained 
possession of the city was it to remain there? On reflection, 
[ hardly think so. The horse was a stake in the game of 
war and, if the game was lost, the stake was lost with it. 
So here, the learned judge in effect held that the radiogram 


was a stake in the game of love and now irrecoverable. It 
is true that the lady somewhat confused the issue by 
stating (a) that it was a gift and (4) in the alternative that 


her father gave the plaintiff £25 for it, but courtship, as we 
know, is not conducted with one eye on the rules of law. 
In describing the lady’s manifold charms, the plaintiff's 
counsel said: ‘‘ She had it all.’”’. In every sense she seems 
to have had it all, both ways, but that is a feminine 
prerogative which it is very hard to combat. 


RICHARD Ror. 





Mr. JOHN CLEMENTS COLLEY, deputy clerk since January, 1952, 
has been appointed town clerk of Barry in succession to Mr. T. D. 
Howells, who retires next April. 


The Queen has been pleased to appoint Mr. Lest1e HERRICK 
Cotiins, O.B.E., to be Recorder of the Borough of Barnstaple 
as from 12th October, 1953. 
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An Introduction to Criminal Law. Third Edition. By 
RUPERT Cross, M.A., B.C.L., Solicitor, and P. ASTERLEY 
Jones, LL.B., Solicitor. 1953. London: Butterworth & 
Co. (Publishers), Ltd. £1 7s. 6d. net. 


Cases on Criminal Law. Second Edition. By Rupert 
Cross, M.A., B.C.L., Solicitor, and .P. ASTERLEY JONES, 
LL.B., Solicitor. 1953. London: Butterworth & Co. 
(Publishers), Ltd. £1 5s. net. 


It is most happily appropriate that these two fresh editions 
should appear contemporaneously, and the fullest benefit 
will be derived by the reader who uses both together. They 
are, however, in no sense dependent one on the other for 
completeness. The Introduction refers succinctly to the 
material facts of all the leading cases in the course of a 
treatment which covers the nature, machinery and content 
of the criminal law and also the subject of criminal evidence ; 
while the cases set out in the Casebook are connected and 
pointed with discreet comment which contrives to be distinct 
from the corresponding passage in the textbook. <A student 
who had to could use one book without the other. 


The construction and format of the Introduction are on the 
familiar pattern adopted in those other manuals of the 
budding common lawyer, Sutton and Shannon on Contracts 
and Underhill on Torts. Numbered article and explanation 
follow one another in orderly sequence. As to the Cases, the 
criminal repertory is perhaps more restricted than some 
others, with the result that one sees roughly the same selection 
of cases in most digests. But it is interesting to see here 
RK. v. Casement as a companion of the now usual Joyce v. 
D.P.P., and the commentary on Tolson and Wheat and Stocks 
is considerably enlivened by the citation of passages from an 
Australian decision which is anything but commonplace. 


A Simplified Form of Executorship Accounts. By 
D. R. BEpFoRD SmiTH. 1953. London: The Incorporated 
Accountants’ Research Committee. 2s. net. 


This is an article in pamphlet form describing, with examples, 
a method of presenting trust accounts adapted to the require- 
ments of a relatively small estate. It seems to be a modification 
of a system published in Accounting Research which was 
devised with the object of satisfying in one set of accounts 
both the accountant’s passion for a double entry test and the 
lawyer’s standard of literal accuracy in recording trans- 
actions. At the same time the necessity of the accounts being 
readily understood by laymen is borne in mind. 


Income Tax Law and Practice. Twenty-fifth Edition. By 
Ceci, A. NEWport, F.A.C.C.A. (Double First and Prizeman), 
Fellow of the Institute of Taxation, and OLIVER J. 
Barrister-at-Law, of Gray’s Inn. London 
and Maxwell, Ltd. {1 7s. 6d. net. 


SHAW 


1953. Sweet 


There are a very large number of textbooks on income tax, 
most of which appear to be written for and by accountants 
that is by no means to say that they are not extremely useful 
to the practising solicitor, for this is a sphere in which the 
functions of the lawyer and of the accountant tend to overlap. 
One sometimes feels that the accountant approaches revenue 
problems with more enthusiasm than the solicitor, but the 
latter, whether he likes it or not, continually encounters 
taxation problems either as such or as incidents in some other 
matter. In general the great merit of the accountant’s book 
lies in its practical approach and its employment of arithmetical! 
examples to illustrate the working of the law: its demerit is 
sometimes a rather sparse reference to authority. 

This book is liberally supplied with admirable examples 
which are often more effective than many pages of explanation 
in expounding to those unfamiliar with the subject just how 
the provisions work : it is also exceptionally well documented 
and equipped with a good index and tables of statutes, et 
Its popularity is shown by the fact that it has achieved 
twenty-five editions in twenty-six years, and in your reviewer's 
opinion it is without question one of the best of its kind. — It 
can with confidence be recommended to anyone who requires 
something more manageable than the type of book which 
appeals to the specialist. 


Practical Aspects of Saving Estate Duty. By Grorrrrs 
TRIBE, Barrister-at-Law. 1953. London The Inco 
porated Accountants’ Research Committee. 2s. net. 


The Structure of Companies in Relation to Taxation. 


By H. Major ALLEN, Barrister-at-Law, and W. G. A. 
RUSSELL, F.S.A.A. 1953. London: The Incorporated 
Accountants’ Research Committee. 2s. net. 


These very useful pamphlets are reprints of papers submitted 
to a Taxation Course in September of this year, and although 
prepared primarily for accountants they can without hesitation 
be recommended to solicitors. The first of them, it must bh 
said, contains nothing that is very new to anyone who ts at 
familiar with the subject, but there are many who are fat 
from familiar with it, and they could not better spend a 
florin and a half-hour than in perusing this paper. l'rom if 
they will learn the type of arrangement which they may 
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usefully recommend to their clients. When such a scheme 
has been agreed upon in principle, however, they would do 
well to take some further advice before carrying it into effect. 
For instance, if a sale of shares is mooted with a view to 
affording immediate relief from the effects of the Finance Act, 
1940, s. 55, one would do well to remember s. 44 (1) of that 
Act as subsequently amended. 

The second pamphlet gocs rather more deeply into its 
subject-matter : it may not appeal so directly to the country 
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practitioner, but it is an invaluable guide to anyone who is 
concerned at all with limited companies either public or private. 
It deals, infer alia, with control of companies, with the form 
of the memorandum and articles of association, with opening 
and closing assessments to tax and with capital profits and 
bonus issues, and summarises admirably what should be 
attempted, and, most important, what should be avoided. 
It is fair to say that your reviewer has seldom met two 
publications which represent better value for the money. 


NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 
CANADA: GRANT OF PROBATE: FINALITY: 
JURISDICTION OF SUPREME COURT 
Dansereau v. Berget and Another 
Lord Normand, Lord Oaksey, Lord Tucker, Lord Asquith of 
Bishopstone and Lord Cohen. 5th October, 1953 


Appeals from the Supreme Court of Canada. 
On 23rd September, 1946, the respondent, Colette Berget, 
a niece of the testator, Eugene Berthiaume, presented a petition 
to the Superior Court of Quebec asking that a letter of 21st August, 
1946, written to her by the testator, who died on 31st August, 
1946, which stated, inter alia: ‘ De toutes fagons j’aimerais a 
te dive que s'il m’arvivait quelque chose tout ce qui m’appartient 
est a toi,’’ should be admitted to probate, and that the judgment 
of the Superior Court, dated 4th September, 1946, which, on the 
application of the appellant, J. Lucien Dansereau, a lifelong friend 
of the testator, had admitted to probate a will of the testator 
dated 14th March, 1935, leaving all his property to the appellant, 
should be set aside. The Superior Court dismissed the petition 
on 5th March, 1948, and upheld the probate of the will of 14th 
March, 1935. On appeal by Berget, the Court of King’s Bench 
of Quebec, on 28th April, 1950, reversed that decision and 
granted probate of the will of 21st August, 1946. The Supreme 
Court of Canada, on 22nd October, 1951, dismissed an appeal by 
Dansereau from the judgment of the Court of IKing’s Bench, and 
Dansereau now appealed, by special leave, to the Board. The 
primary question in the appeal was whether the judgment of the 
Court of King’s Bench was a“ final ’’ judgment within s. 2 of the 
Supreme Court Act (Revised Statutes of Canada, 1927, c. 35), 
and therefore appealable to the Supreme Court under s, 36 of that 
Act. By s. 2: “ (b) ‘ Final judgment’ means any judgment 
... which determines... any substantive right of any of the parties 
in controversy in any judicial proceeding ;’’ and by s. 36: 
“|. .an appeal shall lie to the Supreme Court from any judgment 
of the highest court of final resort . . . in any province of Canada 
pronounced in a judicial proceeding . where such judgment 
is, (a) a final judgment ; is 

Lorp OakseEy, giving the judgment of the Board, said that 
their lordships thought it clear on the authority of Migneault 
v. Malo (1872), L.R. 4 P.C. 123, that, according to the law of the 
Province of Quebec, the grant of probate was not, as in England, 
conclusive, even between parties who had contested the grant, 
and they thought, therefore, that probate could be cancelled 
on proof of a later will. Migneault v. Malo, supra, was, in their 
lordships’ opinion, a decision that probate of a will was not 
conclusive and did not create res judicata even between parties 
who had contested its validity, and it was a decision which had 
been followed ever since. In those circumstances their lordships 
were of opinion that the judgment of the Court of King’s Bench 
was not a final judgment within the meaning of the Supreme Court 
Act, since the grant of probate was not conclusive and could be 
contested in appropriate proceedings, and if that was so, it could 
not be said that a grant of probate determined a substantive right 
in a judicial proceeding within the meaning of the Act. Their 
lordships were therefore of opinion that the Supreme Court of 
Canada had no jurisdiction to entertain the appeal. The judgment 
of the Supreme Court of Canada having been made without 
jurisdiction, the order of that court should be varied so as to 
confine it to an order dismissing the appeal for want of jurisdiction 
and omitting that part of the order which affirmed the probate of 
the will of 21st August, 1946. In view of the course the proceed- 
ings had taken in the courts below, their lordships thought 
that each party should bear his or her own costs both in the 
Supreme Court of Canada and before their lordships’ Board. 


Where possible the appropriate page reference is given at the end of the note. 


APPEARANCES: Edouard Masson, Q.C. (Canadian Bar) (Blake 
and Redden); André Forget, Q.C. (Canadian Bar), and R. 0. 
Wilberforce (Charles Russell & Co.); J. P. Charbonneau, Q.C. 
(Canadian Bar) (Lawrence Jones & Co.). 


Reported by CHARLEs CLayTon, Esq., Barrister-at-Law] 


[3 W.L.R. 676 


COURT OF APPEAL 
EMERGENCY LEGISLATION : REQUISITIONING OF 
PREMISES: VALIDITY OF REQUISITIONING ORDER 
Acton Borough Council v. Morris and Another 


Somervell, Jenkins and Hodson, L.JJ. 28th July, 1953 


\ppeal from Brentford County Court. 

In 1945 the plaintiffs, a local authority, gave notice to 
requisition, under the powers delegated to them by the Minister 
of Health pursuant to reg. 51 of the Defence (General) Regulations, 
1939, certain premises for the accommodation of persons rendered 
homeless by enemy action. The requisition was on the terms of 
Ministry of Health circular No. 2082 of 1940, which limited its 
duration to one month where the previous consent of the Minister 
or his Senior Regional Officer had not been obtained, but provided 
for a possible extension of that period if application was made to the 
Ministry. The plaintiffs notified the Ministry of the requisition, 
and their action was confirmed in due course ; but no application 
was specifically made or granted for an extension beyond the 
period of one month. In 1952 the defendant /M, the owner of the 
premises and occupant of the ground floor, wished to let into 
possession of the first floor (which had become vacant) his brother- 
in-law S, the second defendant. The plaintiffs objected, where- 
upon M put a new lock on the entrance door which excluded the 
plaintiffs. In an action for of the first floor and 
damages for trespass, the county court judge gave judgment for 
the plaintiffs. The defendants appealed. 

SOMERVELI, L.J., said that the defendants had taken the point 
that the delegated powers exercised by the plaintiffs ceased to 
have effect after the lapse of one month, as their extension had 
never been confirmed by the appropriate authority. It was a 
case in which the principle to be applied was, that those who were 
exercising special powers to take private property must see that 
they carried out accurately and in detail the conditions of the 
delegation under the Defence Regulations. Here, something 
which required confirmation had not been confirmed ; accordingly, 
the defendants were entitled to succeed and the appeal should be 


pr yssession 


allowed. 
Jenkins and Hopson, L.JJ., agreed. Appeal allowed. 
APPEARANCES: J. R. Phillips (Oswald Hanson & Smith) ; 


B. S. Wingate-Saul (H. C. Lockyer, Town Clerk, Acton). 
[Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 1228 
CHANCERY DIVISION 
CHARITY: FLOOD RELIEF FUNDS: SURPLUS 
ASSETS: CY-PRES APPLICATION 
In re North Devon and West Somerset Relief Fund Trusts ; 


Hylton v. Wright 


Wynn Parry, J. 11th June, 1953 


\djourned summons, 

Floods due to torrential rain in North Devon and West Somerset 
caused loss of life and great damage to property in that area. A 
relief fund was opened by an appeal in the following term 
‘“‘ We invite not only the people of the West Country, but everyone 
who has known and loved Lynmouth, and the quiet villages of 
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North Devon and West Somerset, which have suffered so 
grievously in this disaster, to contribute to a fund for the relief 
of all who have suffered . . Many holiday-makers . have 
suffered grievously. These need help every bit as much as our 
own people and for that reason we do ask the whole country to 
support this fund ...’’ A large sum was collected, and it was 
expected that a considerable surplus would remain after all 
proper claims under the appeal had been met. The court was 
asked to determine: (1) whether the relief fund was held on 
valid charitable trusts ; and (2) whether any surplus of the fund, 
after what was required for the purposes of the trusts, could be 
applied cy-prés for some other charitable purpose. 

Wynn Parry, J., said that the first question was solely one 
of construction of the appeal which had been launched ; looking 
at the document as a whole, he was unable to discover either by 
looseness of phrasing, and therefore by inference, or by express 
words, any imiention to benefit this part of the community in 
a way which the law would not regard as charitable. -With 
regard to the second question, he found it impossible to distinguish 
this case from In ve Welsh Hospital (Netley) Fund [1921)} 1 Ch. 655, 
where Lawrence, J., had found a more extended object than 
might at first sight have appeared on the face of the appeal in 
that case. He would hold that the surplus of the fund beyond that 
which was required for the purposes of the trusts was therefore 
applicable cy-prés for some other charitable purpose. Declaration 
accordingly. 

APPEARANCES : Geoffrey Cross, Q.C., and J. V. Nesbitt (Sharpe, 
Pritchard & Co., for H. G. Godsall, Exeter) ; Neville Gray, O.C., 
and i, M. Winterbotham (Sharpe, Pritchard & Co., for H. G. Godsall, 
Ixeter); Siy Lionel Heald, A.-G., Q.C., and Denys Buckley 
(Lhe Treasury Solicitor). 

(Reported by Mrs. Inenr G. R. Moses, Barrister-at-Law] (1 W.L.R. 1260 
“MY BANK DEPOSIT AT THE 
M. BANK” 
In re Heilbronner, deceased ; Nathan v. Kenny 


WILL: GIFT OF 


Roxburgh, J. 2nd October, 1953 


Adjourned summons. 


A testator who died in 1951, by his will, made in 1947, after 
directing payment of debts and funeral expenses, continued : 
“I give and bequeath unto nurse 4./y. in recognition for her 
sacrificing work and unselfish behaviour during my _ various 
illnesses my bank deposit at the Midland Bank.’’ He further 
gave a number of pecuniary and specific legacies. There was no 
residuary gift. At all material times the testator had a current 
account, but no deposit account, at a branch of the Midland 
Bank, and there were also deposited there the documents of title 
to certain National Savings Certificates and Savings Bonds to the 
value of about £4,000. There were no other ascertained assets 
of the estate, but it was believed that the testator had a claim 
to some 3,300 ‘ marks’’ of an unspecified type in Germany. 
A few days before his death the testator withdrew his bank balance 
and handed it to the plaintiff N, one of his executors. This was 
done so that N could pay the testator’s household accounts, as 
the testator was unable to go out or to sign cheques. At the date 
of the death N held some 4236. The questions for decision 
were whether the gift to 4./., comprised (a) the savings certificates 
and savings bonds, and (6) the balance of cash in the hands of NV 
at the testator’s death. 

ROXBURGH, J., said that it was plain that the testator intended 
to confer a substantial benefit on A.K.,; he might well have 
intended to give her his whole estate, charged with the satisfaction 
of the debts and pecuniary and specific legacies, but his unfortu- 
nate ignorance of the law made such a construction of his language 
impossible. If d4./.’s claim was admitted in full, there would be 
nothing with which to meet the debts or pecuniary legacies, as 
the “‘ marks ’’ were too nebulous to be considered as an asset ; 
the testator plainly contemplated that there would be assets to 
meet these claims. ‘‘ My bank deposit at the M. Bank ”’ could 
not merely mean everything deposited at the bank; such a 
construction gave no meaning to the word “ bank ’’ used to 
qualify ‘ deposit,’’ which could not, in the whole phrase, have a 
geographical significance. It meant the money deposited at the 
bank whether on deposit or current account ; both were loans 
by the customer to the bank, differing slightly in their conditions. 
Accordingly A./y. was entitled to the balance of the current 
account at the testator’s death, but not to the securities. It was 
said that the gift had been adeemed by the transfer of the balance 
to N; but in view of the reasons for and the temporary nature 
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of the withdrawal, and of the manifest intention that 4.4. should 
take a benefit, it would be right to apply the principle set out in 
the cases referred to in Theobald on Wills, 10th ed., at p. 128, 
which showed that a gift of furniture in a house was not adeemed 
by reason of its temporary removal elsewhere. Accordingly 
the cash in the hands of N would pass to 4.4., while the other 
after meeting debts, expenses, and pecuniary 
would go to the persons entitled on intestacy. Declaration 
accordingly. 


assets, legacies 


APPEARANCES: G. 
N.S.S. Warren (Charles Russell & Co.) : 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


M. Parbury (Gasquet, Metcalfe & Walton) ; 
1.P. MeNabb (Hunters). 
[1 W.L.R. 1254 


DIVORCE AND ADMIRALTY DIVISION 
SERVICE OF PETITION: RESPONDENT 
POLITICAL PRISONER 
Spalenkova v. Spalenkova 
Willmer, J. 27th July, 1953 


adjourned into court). 


PROBATE, 
DIVORCE : 


Summons 


A wife, resident in England, presented a petition for divorce on 
the ground that she had been deserted by her husband, then 
domiciled and believed to be detained in Czechoslovakia as a 
political prisoner. She applied for leave to dispense with further 
attempts to serve the petition. She had come to England from 
Czechoslovakia, where she had lived with her husband, in 1947, 
and she stated in an affidavit that there was some kind of unclet 
standing between them that the husband was to leave Czecho 
slovakia and come to England and join her after the lapse of some 
few months. The husband, however, did not come to thi 
country, and the wife alleged that when she wrote to him he 
ignored her letters. She remained in correspondence and 
continued to correspond with the husband ’s sister-in-law, who 
lived in Czechoslovakia ; and from information derived from that 
source it appeared that at some time in 1950 the husband was 
arrested, and had remained under some form of restraint ever 
since. ‘There was no evidence whatsoever to that the 
husband had been guilty of any criminal offence. The inference 
was that he had been put under restraint as a political prisoner and 


show 


for political reasons. The court was satisfied that the wife had 
made every reasonable attempt to serve the petition. A copy 
had been sent through the post to the address where the husband 
was known to be detained. Another copy had been sent through 


the Czechoslovak embassy in London. A _ third 
made to serve him by sending a copy to his sister-in-law’s addre 
which had been his home before his arrest. But there was no 
answer. ‘The most recent of all the letters received from. the 
husband’s sister-in-law, a letter of 15th June, 1953, which wa 
received after the hearing of the case in chambers, gave some 
ground for thinking that the husband might possibly have 
received one or other of those copies of the pétition. “The Queen's 
Proctor was asked for assistance in argument. 

WILLMER, J., said that, although there was some reason to 
believe that the petition had in fact been received by the 
respondent, there was no certainty of this, and that although the 
refusal of leave might cause grave hardship to the wite, if 
leave were granted there might shortly be a decree absolute in 
respect of which the husband would have had no opportunity of 
being heard. The hardship to him might be irrevocable ; but 
there could be no finality if the application were refused ; fot 
what was refused to-day might through a change of situation 1n 
Czechoslovakia be readily granted to-morrow. In such circum 


attempt was 


stances, and after consideration of the balance of hardships upon 

the two parties, the application should in the exercise of thre 

court’s discretion in such matters be refused. Leave refused 
APPEARANCES: M. P. Picard (Amphlett & Co.) ; Colin Duncai 


(The Queen's Pyoctor). 


[Reported by Joun B. Garpner, Esq., Barrister-at Law 


[3 W.L.R. 681 


DIVORCE: ESTOPPEL PER REM JUDICATAM: 
PREVIOUS PETITION DISMISSED 
Bright v. Bright 


Willmer, J. 29th July, 1953 


Preliminary point on defended petition for divorce 
The parties were married in Sierra Leone, the country of then 
birth, in 1911, and remained domiciled there up to the hearimeg ot 


this surtt They had finally separated in 1932 In 1OU2 the 
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came to live in England, and in December, 1949, sheacquired a right 
for the first time to petition for divorce in this country under 
s. 1 of the Law Reform (Miscellaneous Provisions) Act, 1949 
(now s. 18 (1) (+) of the Matrimonial Causes Act, 1950). In 
\pril, 1951, the wife filed a petition for divorce in the High Court, 
alleging cruelty and adultery. The husband denied the allega 
tions, and after a hearing lasting some days Mr. Commissioner 
Bush James, O.C., dismissed the petition on 22nd January, 1952 
On 2nd October, 1952, the wife presented a second petition for 
divorce on the ground of (constructive) desertion, in which reliance 
was placed upon the husband’s alleged conduct during a period 
included in the earlier petition. The husband contended that the 
wife was estopped per rev wdicatam from raising allegations to 
how that he intended to drive her out. 


WILLMER, J., 


proceedings between an ¢ toppel as against a person charged with 


said that there was a distinction in matrimonial 
an Offence and an estoppel as against a person putting a charge 
forward. A petitioner could not get relief in the Divorce Division 
simply because the respondent was estopped from denying the 
charges, for in such cases the public interest would intervene to 
see that relief was 
the public was infringed by a petitioner being estopped from 
repeating, merely in order to obtain relief, allegations which had 
been judicially determined against him. His lordship held that 
the wife was estopped from reiterating in support of her plea of 
constructive desertion previous allegations of violence and threats 
of violence upon which specific findings had been made against her, 
for they were by their nature allegations of acts which were either 
cruelty or, if they were not acts of cruelty, were acts which could 
not be relied on as “ grave and weighty ’’ matters to support a 
They could not be put forward 


not improperly obtained : but no interest of 


charge of constructive desertion. 
as ““ grave and weighty matters other than cruelty on the ground, 
lor instance, that they were not calculated to injure health, o1 
did not involve any intention to injure. His lordship further 
held that the wife was estopped from raising certain matters not 
specifically raised before on the ground that those allegations 
could well have been put forward as part of the previous case of 
cruelty if they were allegations of substance, and that she was 
estopped, after the finding against her on the issue of adultery, 
from relying in support of her allegation of constructive desertion 
upon her alleged suspicions about her husband's relationship 
with the woman previously named. His lordship, however, 
allowed the wife to proceed with a charge of simple desertion 
after giving leave to amend the petition accordingly. (After 
the wife’s case had been presented, his lordship dismissed the 
petition on 31st July, 1953, counsel for the husband having elected 
to stand on his submission that there was no case to answer.) 


estoppel found. 


APPEARANCES: Christopher Shawcross, O.C., and Rh. 1. Barnard 
(Sidney I’vanks) ; & Ie. S. Simon, O.C., and Elliot Gorst, OC 
(How, Davey & Lewi 

Reported by Jou AKI kisy., Barrister-at-] [3 W.L.R, 659 


DIVORCE: INSANITY INCORRECT WORD IN 
MENTAL HOSPITAL FORM 
Warren v. Warren 


Mr. Commissioner Grazebrook, O.C, sist July, 1953 


Petition for divorce. 

The parties were married in 1930 and finally separated in 1937, 
On 17th June, 1947, the husband was admitted toa mental hospital, 
and the wife in due course presented a petition for divorce on the 
ground of incurable insanity, asking for the exercise of the court's 
discretion. The court was satisfied upon the evidence that. thi 
husband was incurably of unsound mind, but the question arose 
for determination whether he could be said to have been under 
care and treatment continuously for a period of at least five years 
immediately preceding the presentation of the petition, Under 
the Lunacy Act, 1891, s. 7 (which substituted a new s. 3S (4) 
of the Act of 1890), a special report of the medical officer of the 
institution or of the medical attendant as to the mental and bodily 
condition of the patient, with a certificate under his hand certifying 
that the patient is still of unsound mind and a proper person to 
be detained under care and treatment, must be sent to the 


commissioners at the end of the stated periods, Ihe last clause 
of Form 27 in the schedule to the Mental Treatment Rules, 1930, 
and Form 20 of the Mental Treatment Rules, 1O48, is in these 


terms I hereby certify that he is still of unsound mind, and a 
proper person to be detamed under care and treatment In the 


present cvs?, the special report and certificate, dated 24th May, 
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1948, and signed by the medical officer, contained all the matters 
required and indicated in the rules and the s« hedule, but had thi 
final clause in it “I hereby declare that he is still of unsound 
mind ...’’ The word ‘ declare ’’ appeared in the printed form 
used, instead of “ certify,’’ the word appearing in the form in the 
schedule. In the next special report and certificate, dated 
23rd May, 1949, the word “ declare ’’ was struck out and “ certify 
typed in and initialled by the medical officer who signed the form ; 
and in the next special report and certificate, dated 21st May 
1951, the words “I hereby certify ’’ appeared on the printed 
form 

Mi Commissioner GRAZEBROOK, (.4 applying 1) ve 
Shuttle vth (1846), 9 O.B. 651, R. v. Luhabitants of Minstes 
(1850), 14 O.B. 349, and dicta in Lx parte Greenwood (1855), 
1 Jur. (N Pt. 1,522, held that the word ‘‘declare’’ was merely an 
equivalent phrase to the word certify,’’ that the report and 
certificate did not in consequence fail to comply with the require 
ments of the rule and statute, and that as the respondent had been 
under “ care and treatment "’ for the appropriate period, and was 
incurably of unsound mind, the petitioner should be granted a 


decree nisi Coleridge, J., he said, had stated in kw part 


Gree 1, supra, a case in which a certificate had been found 
defective in a material particular It should be remembered, 
this is not a case of the sufficiency of an equivalent phrase ; if it 
Were a different consideration might = arise.’”’ In his” (the 
commissionet view, the word “ declare ’’ could be regarded as 
an equivalent word to “‘ certifyv.’”’ 

\PI NCI I. Lk. Grundy (P. Lupton, Law Society Divorce 
Department G. WK. Newmai The Official Solicitor). 


Reported by Joun B. Garpner, Esq., Barrister-at-Law}] [1 W.L.R. 1268 


SHIPPING: EXPENSES OF RAISING BARGE: 
STATUTORY LIMITATION OF LIABILITY 


Owners of the Dumb Barge Stonedale No. 1 v. Manchester Ship 
Canal Compary. The Stonedale No. 1 


Willmer, ] sist July, 1953 


\ction for limitation of lability 

1 lac piaintilis, the owners ol the dumb bar se Stonedale No, 1 
and of the steam tug ‘“ Warrendale,’ sought a decree of limitation 
of lability in respect of the damages arising out of a collision 
on I4th February, 1952, which occurred in the Manchester Ship 
‘Stonedale No. 1°’ and an outward-bound 
steamship while the “ Stonedale No, 1 was proceeding up the 
canal in tow of the steam tug “ Warrendale,” in consequence 
of which the ‘' Stonedale No. 1 vrounded and sank. It was 
common ground that the sinking of the ‘“ Stonedale No. 1’ was 
caused by the improper navigation of the “ Stonedale No. 1 
herself and of the tug Warrendale,’’ and also that it occurred 
without the actual fault or privity of the owners of the 

Stonedale No. 1.’ No claim was made against the plaintiffs 
except for the expenses incurred by the Manchester Ship Canal 
Company in raising’ the barge, the cost of which the plaintiffs 
sought to include in the limitation claim. ‘The plaintiffs’ claim 
to limit their liability was based on s. 9 of the Manchester Ship 
Canal Act, 1897, or, alternatively, on ss. 1 and 3 of the Merchant 
hippu Act, 1900, the wording of which, it was contended, 
was apt to cover their hability in respect of the expenses ot 
raising the ‘‘ Stonedale No. 1.’’ The defendants, the Manchester 
Ship Canal Company, denied that the plaintifts’ liability for the 


Canal between the 


expenses of wreck-raising was affected by these sections, and they 
relied on 32 of the Manchester Ship Canal Act, 1936, by which, 
it was contended, they were entitled to recover in full from the 


plaintifts the expenses incurred in raising the “ Stonedale No. 1. 


WittMer, J]., said that the words in s. 9 of the Manchestet 
Ship Canal Act, 1897, were apt to cover only physical injury ot 
damave to the actual structure of the canal or the works connected 
therewith Of that there was no evidence in the present case. 


Phe expenses claimed by the canal company were simply those 
Stonedale No. 1," and did not 
include anything in respect of repairing damage to the canal. 


The wreck of the Stonedale No. 1 obstructed the navigation 


of raisi the wreck of the 


ot the unal, but it inflicted no damage. Section 9 of the Act 
of 1897 dealt with “injury or damage" and not with lability 
for dama Moreover, unlike 905 Of the Merchant Shipping 
Vet, ISO4 inal lof the Merchant Shippin Vet, 1900, it gave 
no rehet avgamst lo Phe Manchester Ship ¢ anal Act, 1936, 
did not exclude the right of limitation conferred by the Merchant 
Shippin \et 1900, and he was not atished that on ats) tru 
construction >? of the Act of 19386 wa mn conthet with the 
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provisions of the Merchant Shipping Acts relating to limitation unable to distinguish this case from The Mille (1940) P. 1, 


of liability. If the matter were res titegra he would have been which he felt obliged to follow. 

disposed to hold that these expenses were loss or damage .. . Claim dismissed. 

caused to property or rights,’’ and caused “ by reason of the \PPEARANCES KY. S. Carpmael, O.C., and P. 1. Bu 
improper navigation or management "’ of the plaintiffs’ vessels, Batesoi oe Liverpool) J. Ve Na , OC. and 
within the meaning of s. 1 of the Act of L900; but he was quit H. lL. G. Browning (Hill, Dickinson & Co., Liverpool). 


Reported by Mrs. Irmnnk& G. R. Moses, Barrister-at-Law] [1 W.L.R. 1241 


SURVEY OF THE WEEK 


STATUTORY INSTRUMENTS Petty Sessional Divisions (Wiltshire) Order, 1953 v1. 1953 


aoe — : )? ( 
British Guiana (Constitution) (Amendment) Order in Council, No. 1502. x 


1953. (S.I. 1953 No. 14738.) Purchase Tax (No. +) Order, 1953 S.1. 1953 No. 1485 
British Guiana (emergency) Order in Council, 1953. Se.) SA Retail Bookselling and Stationery Trades Wages Cou il (Ga 
No. 1479. Od. Britain) Wage Kegulation (Amendment) Order, 1953 5.1 
Carriage by Air (Colonies, Protectorates and Trust Territories) LISD ING: L497 ad 
Order, 1953. (S.I. 1953 No. 1474.) Sd. Singapore Colony (Amendment) Order im Council, L953 1 
Export of Goods (Control) (Amendment No. 4) Order, 1953. 1953 No. 1475 
S.I. 1953 No. 1487.) 5d. Singapore Colony (Amendment) (No. 2) Order in Council, 1953 
Forfar Water Order, 1953. S.1. 1953 No. 1495 (S. 109).) S.1. 1953 No. 1476 
Hairdressing Undertakings Wages Council (Great Britain) Wages — Stopping up of Highways (Bootle) (No. 1) Order, 1953 | 
Regulation Order, 1953. S.1. 1953 No. 1501. Sd 1953 No. 1482 
Hydrocarbon Oils (Iéxcise Duty) Order, 1953. (5.1 1953 Stopping up of Highways (London) (No. 14) Order, 1953 
No. 1496.) 1953 No, 148] 
King’s Lynn-Sleaford-Newark Trunk Koad (Stimpson’s Cross Stopping up of Highways (North Riding of Yorkshire Ni 
and Pitcher Row Diversions) Order, 1953. (5.1. 1953 No, 1491.) Order, 1953 ST. 1953 No. 1493. 
ear oseiatmey aaron Frunk Road (Andoverstord By-pass) Order, Stopping up of Highways (Plymouth) (No. 4) Order, 1953 
1953. (S.1. 1953 No. 1480.) 1953 No. 1483 
‘ . > od >; ‘ Ta » ‘ 2 ( 2 . 
ergy eit isa exam Mia ” ive Yorkshire Ouse River | oara Reconstitution ofthe North W 
Merchant Shipping Contirmation ol Legislation Llons Kong Internal Drainage Board Order, 1953. >. 1953 No. 1490 
Order in Council, 1953 (S.I. 1953 No. 1477.) vl. 
National Health Service (Remission of Dental Charges) (No. 2 Any of the above may be obtained from the Gover 
Order, 1953. (S.I. 1953 No. 1486.) Sales Department, The Solicitors’ Law Stationery Society, Lt 
Petty Sessional Divisions (West Sussex) Order, 1953. S.1. 1953 102-103 Fetter Lane, E.C.4. The price in each case, unt 
No. 1489.) 5d. otherwise stated, is 4d., post free 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprietors nor the Editor, nor 
any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. All questions must be typewritten (in duplicate), addre i 


to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the name and address of the subscriber, and a stamped, addressed envelope. 
Easement of Support- DOMINANT AND SERVIENT TENEMENTS — as amended by the Matrimonial Causes Amendment Ordin 
RSON FROM DIFFERENT FREEHOLDERS 1952, and by the latter Ordinance it is provided that, notwit 


: Vv he sbi Ss not ¢ rer 
PRESCRIPTION Act, 1832, s. 4 tanding that the husband is not domiciled 1 


Q. A is the freeholder of Whiteacre He lets it to B I} 
also the tenant of the adjoining Blackacre, separated from 
Whiteacre by a wall wholly belonging to Whiteacre The 
freeholder of Blackacre ts ¢ B uses part of the wall to support 


LEASED BY SAME P 


» the colony 


courts of Iwenya shall have jurisdiction in divorce procecd 

by the wife if the wife has been ordinarily resident in the col 
for three years preceding the filing of the petition It would 
thus appear that the jurisdiction of the Kenya courts cannot be 
challenged Now the courts of this country will recogn 

new buildings on Blackacre and also has broken into another decree of divorce pronounced by the courts of the country where 


. . . - a - 1S he he 
part of the same wall for building purpos« Can he for the Pica: Thetaed! 16 domiciled rhey will also recognise decrees of 





benefit of © or Blackacre acquire any easements by prescription — certain colonial courts pronounced under the terms of the | 
against 4A or Whiteacre ? It is clear that he cannot prescribe and Colonial Divorce Jurisdiction Act, 1926, and amendi \ 
a sainst himself nor could he for and against a single landlord but this legislation requires that the parties should has 
Kilgour v. Gaddes [1904] 1 KX.B. 457), but this seems to be the + ecided together in the colony concerned, which is not 
reverse of the case cited, in that here the leasehold element ts case in question, and the petition is not brought unde 
united and the freehold split \cts. It thus appears that, notwithstanding the fact that 

1. The precise position here does not appear to have been provisions of the Matrimonial Causes Amendment. ¢ 
the subject of judicial decision It seems, however, that during 1952, of Kenya represent the exact counterpart of rf 
the subsistence of B's tenancy of Whiteacre there can be no the Matrimonial Causes Act, 1950, nevertheless in the 
prescription as against 4 by reason of s. 4 of the Prescription under consideration the courts here will not recognise the Is 
\et, 1832, which excludes from the period of prescription any decree. Is this a correct interpretation of the law, and wi 
time during which the servient tenement shall have been held husband be guilty of bigamy if he remarries relying © 
for a term of life or a term of more than three vears \s the IKXenyva decree 
buildings are new, it would not appear possible to establish a 1. In the circumstances set out, we are constrained 4 
prescriptive title to an easement of support apart from_ the that the Enelish courts would not recognise as valid the decree 
Act. of divorce pronounced ino Iktwenya The circumstance ure rf 
Divorce—JURISDICTION—WIFE RESIDENT IN KeNY\-Husbanp Water ally different from those in Dolphin v. lol | 

‘i 7 H.L. Cas. 390, and in Shaw v im, (£870);..20P, &° RD. 156 


DOMICILED IN IENGLAND-——KENYA DECREE—-RECOGNITION BY , ey > 
in the latter of which Lord Penzance Ll 


ENGLISH COURTS foreign divorce been held to invalidat dissolve) an | 
Q. A husband respondent to divorce proceedings brought by = marriage between English subjects, where the parti 
his wife in Kenya is domiciled in England, although resident on donueiled ino the country by whose tribunals tl | 
the Gold Coast Phe wife is and has for upwards of three year granted Phe place of marriage Not State 
been resident in Kenya lhe parties have never resided together — but) Dicey (pp. 374-5 of his Conthet of Laws, 6t! 
in Kenya The basis of jurisdiction of the Kenya courts is reason to doubt that the same rule is) applicab 


derived from the Kenya Matrimonial Causes Ordinance, 19390 Marriages ) atutory exception referred to the ing 





a 
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does not apply. 
of a Scottish divorce was held in /?. v. Lolley (1812), Russ. & Ry 
237, to be no defence; and alike in /?. v. Russell (1901) A 
446 an American decree not valid here, and in FP. v 
Stocks {1921} 2 K.B. 119 a misguided belief in the existence of 
an English decree, were held to be matters of mitigation only, 
and not of defence. 


ERECTED BY AGREEMENT ON LAND 


DWELLING-HOUSE—INCREASI 


Rent Restriction— GARAGE 


LET WITH 

O. B, a statutory tenant of a rent-controlled property at an 
exclusive rental of 24s. a week, believed to be the permitted 
rent, agreed with his landlord, A, that A should have erected 
upon the land let with the dwelling-house, for the of B, a 
garage, which was not to be attached the structure of the 
dwelling-house. A draft agreement was prepared by 4 for a 
tenancy by B of the house and garage, for a letting of the whol 
at a rental of 30s. 4d. a week, it having been agreed, after the 
erection of the garage, that 6s. 4d. was to be the amount of rent 
payable by #/ in thereof The not 
executed, but evidence available of the agreement to 
payment of 6s. 4d for the Disputes have now 
arisen as to the payment of the additional rent, although B has 
not set up any points under the Rent Restrictions Acts. B has 
also purported to serve upon A a notice to quit the garage. It 
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is now desired to take the requisite action to obtain payment of 
the additional rent for the garage. Can proceedings be instituted 
under the agreement between 4 and B that 6s. 4d. a week should 
be the additional rent, or must a statutory notice of increase of 
rent be served, increasing the rent by 8 per cent. of the cost of 
the carrying out of the work ? Further, can the notice to quit 
the garage alone by B be an effective one and, if so, can A let 
the garage to a third party ? 

1, The fact that the draft agreement was not executed might 
warrant a finding that what really happened was a surrender of 
part of the premises plus a new tenancy of that part, though 
this would mean that the 30s. 4d. ought to be reduced by appor- 
tionment. Support for the proposition that there can be such a 
valid surrender, the agreement being bona fide and not prejudicial 
protected tenant, can be found in Foster v. Robinson {1951 
1 K.B. 149 (C.A.). If this be the position, there would be a 
eparate, and unprotected, tenancy of the land with the garage, 
determinable by a week’s notice to quit by either party, and 
Bb would be effective, A thus being entitled to let the 
If the evidence were found to show 
B in effect agreed that on A building the garage the 
the premises was to be increased by 6s. 4d. a week, that 
nt unenforceable and B can recover any over- 
made until service and expiry of a notice of increase of 
B’s “‘ notice to quit ’’ would be ineffective. 
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NOTES AND NEWS 


Honours and Appointments 


Mr. NorMan A appointed 
assistant solicitor to the Clerk to the Sheffield Justices. 


NYHONY Cooker has’ been 


Che Board of Trade have appointed as from 15th October 
Mr. Puitie ANTHONY LAWRENCE to be an Assistant Official 
Receiver for the Bankruptcy District of the County Courts of 
Birmingham, Walsall, West Bromwich, Wolverhampton, 
Worcester, Coventry, Warwick, Hereford and Leominster ; 
for the Bankruptcy District of the County Courts of Dudley, 
IXidderminster and Stourbridge. 


Mr. ALFRED EDMUND HyNam VIER, solicitor, of Derby, has 
been appointed chairman of the Derby and Di Military 
Service (Hardship) Committee, and joint chairman of the Derby 
and District Ministry of Pensions and National Insurance Local 
Appeal Tribunal. Both appointments have been made to fill 
vacancies caused by the death of Mr. T. H. Bishop. 


also 


he 3 | 


trict 


Personal Notes 


It has been announced that Lord Normand resigned 
appointment of Lord of Appeal in Ordinary. He was appointed 
in 1947, after having been Lord Justice-General of Scotland and 
Lord President of the Court of Session since 1935. 
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Miscellaneous 
DEVELOPMENT PLANS 


(NORTHERN fION) AND C 
DEVELOPMENT PLANS 


West SUSSE SE NIERBURY 


“~ 


he Minister of Housing and Local Government has approved 
with modifications the development plans for the County of West 
Sussex (Northern Section) and for the County Jorough of 
Canterbury. The plans, as approved, will be deposited in the 
offices of the councils, at Chichester and Canterbury respectively, 
for inspection by the public. 


THe Soricitors Acts, 1932 1941 


ARTHUR WyNN JONEs, of P.O. Box 41, Nairobi, enya Colony, 
solicitor, having, in with the provisions of the 
Solicitors Acts, 1932 to 1941, made application to the Disciplinary 
Committee constituted under the Act that his name might be 
removed from the Roll of Solicitors at his own instance on thx 
ground that he desires in duc to be called to the Bar, an 
Order 5, on Sth October, 1953, by the Committee that the 
application of the said Arthur Wynn Jones be acceded to and that 
his name be removed accordingly the 
the Supreme Court. 


tO 


accordance 


COLTS 


wa rhveecle 


from Roll of Solicitors o 


TESTATORS IN NORTHERN 


PROPERTY BY 
IRELAND 


AL O} 


icrn Ireland Minister of Home Affairs has appointed 
to consider the desirability of interfering with the 
at present afforded by the law of Northern 
estator to dispose of his property in such manner 
may think fit. 
committee will also consider in particular whether it is 
to empower the courts to order that provision shall be 
of the estate of a testator for the maintenance of his 
its, and, if so, the extent to which such provision should 
The terms of reference include the making of 
recommendations in regard to these matters, and the committee 
the chairmanship of Judge Johnson, Q.C. 
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he next Quarter Sessions for the County Borough of Smethwick 
held at the Law Courts, Crocketts Lane, Smethwick, on 
10th November, 1953, at 10.30 a.m, 
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PHe Sovici 
The Weekly Law Reports 
In our advertisement on page vii of your issue of the 
there was an unfortunate error. The number o! 
reported in the Weekly Law Reports up to the end of August 
was there given as 447, whereas the correct figure should have 
+23 (which includes six cases previously reported elsewhere, 
ight Practice Directions). 
» anxious that no should be misled on this matter 
vould be grateful if you would publish this correction, 
M. W. MAXWELL, 
Managing Director, 
Sweet & Maxwell, Ltd. 
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